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EXECUTIVE PROGRAMME - TAX LAWS AND PRACTICE

This study material has been published to aid the students in preparing for the Tax Laws and Practice paper of the
CS Executive Programme. ltis part of the educational kit and takes the students step by step through each phase
of preparation stressing key concepts, pointers and procedures. Company Secretaryship being a professional
course, the examination standards are set very high, with emphasis on knowledge of concepts, applications,
procedures and case laws, for which sole reliance on the contents of this study material may not be enough.
Besides, as per the Company Secretaries Regulations, 1982, students are expected to be conversant with the
amendments to the laws made upto six months preceding the date of examination. The material may, therefore, be
regarded as the basic material and must be read alongwith the original Bare Acts, Rules, Orders, Case Laws,
Student Company Secretary e-bulletin published and supplied to the students by the Institute every month as well
as recommended readings given with each study lesson.

The subject of Tax Laws is inherently complicated and is subjected to constant refinement through new primary
legislations, rules and regulations made thereunder and court decisions on specific legal issues. It therefore becomes
necessary for every student to constantly update himself with the various changes made as well as judicial
pronouncements rendered from time to time by referring to the Institutes journal ‘Chartered Secretary’ and ‘Student
Company Secretary e-bulletin’ as well as other law/professional journals on tax laws.

The purpose of this study material is to impart conceptual understanding to the students of the provisions of the
Direct Tax Laws (Income Tax) and Indirect Tax Laws (Service Tax, Value Added Tax, Central Sales Tax & GST)
covered in the Syllabus. This study material has been updated upto 30th June, 2016 and contains relevant
amendments made by Finance Act, 2016 applicable for the Assessment Year 2017-18. This is relevant for students
appearing in June, 2017 session onwards. However, it may so happen that some developments might have taken
place during the printing of the study material and its supply to the students. The students are therefore, advised to
refer to the Student Company Secretary e-bulletin and other publications for updation of the study material.

In the event of any doubt, students may write to the Institute at academics@icsi.edu for clarification.

Although care has been taken in publishing this study material yet the possibility of errors, omissions and/or
discrepancies cannot be ruled out. This publication is released with an understanding that the Institute should not
be responsible for any errors, omissions and/or discrepancies or any action taken in that behalf.

Should there be any discrepancy, error or omission noted in the study material, the Institute shall be obliged if the
same are brought to its notice for issue of corrigendum in the Student Company Secretary e-bulletin.

The Institute has decided that the examination for this paper will be held in the Optical Mark Recognition (OMR)
format, whereby students are required to answer multiple choice questions on OMR sheet by darkening the appropriate
choice by HB pencil. One mark will be awarded for each correct answer. Negative marking for wrong answers
attempted by the candidates will be implemented w.e.f. December, 2015 session of examination in the ratio of 1: 4,
i.e. deduction of one (1) mark for every four (4) wrong answers and total marks obtained by the candidates would be
rounded up to next whole number. Further, the negative marks would be limited to the extent of marks secured for
correct answers so that no candidate shall secure less than zero mark.

The specimen OMR sheet is appended at the end of the study material. There is practice test paper in the study to
acquaint students with the pattern of examination. These are for practice purpose only, not to be sent to the institute.

Note : This study material is based on Finance Act, 2016 applicable for Assessment Year 2017-18 and is useful for
students appearing in June, 2017 session onwards.



|
SYLLABUS

MODULE (I) PAPER 4: TAX LAWS AND PRACTICE

Level of Knowledge: Working Knowledge
Objective: To acquire expert knowledge of practical and procedural aspects relating to Direct Tax Laws, Service
Tax and VAT.

PART A: INCOME TAX AND WEALTH TAX (70 MARKS)

1. Basics and Definitions — Income Tax Act , 1961
— Background, Concept and Mechanism of Income Tax

— Definitions, Concept of Income, Previous Year, Assessment Year, Distinction between Capital and Revenue
Receipts and Expenditure, Residential Status

— Basis of Charge and Scope of Total Income
2. Incomes which do not form part of Total Income
3. Computation of Total Income under Various Heads

Salaries, Income from House Property, Profit and Gains of Business or Profession, Capital Gains, Income
from Other Sources

4. Income of Other Persons included in Assessee’s Total Income; Aggregation of Income and Set Off or Carry
Forward of Losses; Various Deductions to be made in Computing Total Income, Rebates and Relief’s; Applicable
Rates of Taxes and Tax Liability

5. Taxation of Individuals including Non-Residents, Hindu Undivided Family, Firms, LLP, Association of Persons,
Cooperative Societies, Trusts, Charitable and Religious Institution

6. Classification and Tax Incidence on Companies

Computation of Taxable Income and Assessment of Tax Liability, Dividend Distribution Tax, Minimum Alternate
Tax and Other Special Provisions Relating to Companies

7. Tax Deduction at Source, Tax Collection at Source, Recovery and Refund of Tax; Provisions of Advance Tax

8. Provisions concerning Procedure for Filing Returns, Signatures, E-Filing, Assessment, Reassessment
and Settlement of Cases, Special Procedure for Assessment of Search Cases, E-Commerce Transactions,
Liability in Special Cases, Collection and Recovery of Tax, Refunds, Appeals and Revisions; Penalties
Imposable, Offences and Prosecution.

9. Tax Planning & Tax Management

Concept of Tax planning, Tax planning with reference to setting up a New Business; Location; Nature of
Business; Tax Holiday, etc. Tax Planning with regard to Specific Management Decisions such as Mergers and
Takeovers; Employees’ Remuneration; Voluntary Retirement Tax Planning with reference to Financial
Management Decisions such as Borrowing or Investment Decisions; Reorganization or Restructuring of Capital



10. Wealth Tax Act, 1956*

Background, Concept and Charge of Wealth Tax

Assets, Deemed Assets and Assets Exempt from Tax

Valuation of Assets, Computation of Net Wealth

Return of Wealth Tax and Provisions concerning Assessment
11. Basic Concepts of International Taxation

Residency Issues; Source of Income; Tax Havens; Withholding Tax, Unilateral Relief and Double Taxation
Avoidance Agreements, Controlled Foreign Corporation, Advance Rulings and Tax Planning, Authority for
Advance Rulings.

12. Transfer Pricing
— Concepts, Meaning of International Transactions
— Computation of Arm’s Length Price & Methods
— Documentation and Procedural Aspects

13. General Anti Avoidance Rules (GAAR)

PART B - SERVICE TAX & SALES TAX (30 Marks)

14. An Overview of Service Tax

Background, Negative List Approach, Taxable Services, Administrative Mechanism, Registration and Procedural
Aspects, Rate and Computation of Tax, Levy, Collection and Payment of Service Tax.

15. An Overview of Value Added Tax

Legislative Background, Concept of VAT, Declared Goods, Administrative Mechanism, Registration and
Procedural Aspects, Rate and Computation of Tax, Levy, Collection and Payment of VAT.

Central Sales Tax

Tax on Inter- State Trade and Exports - Registration, Preparation and Filing of E-Returns, Rates of Tax,
Assessment and Refunds.

* Since, Wealth Tax Act, 1957 has been abolished w.e.f. 1st April, 2016, the questions from the same will not be
asked in examination from December 2015 session onwards.

\
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READINGS
I. Income Tax:

1. Dr. V. K. Singhania : Students Guide to Income-tax including Service Tax/VAT; Taxmann
Publications Pvt. Ltd., 59/32, New Rohtak Road, New Delhi — 110 005
(Edition based on provisions applicable for AY 2017-18)

2.  Girish Ahujaand : Systematic Approach to Income-tax, Service Tax and VAT, Bharat Law
Ravi Gupta House, T-1/95, Mangolpuri Industrial Area, Phase |, New Delhi-110 083.
(Edition based on provisions applicable for AY 2017-18)

3. B.B. Laland N. Vashist : Direct Taxes, Income Tax, and Tax Planning; Darling Kindersley (India)
Pvt. Ltd., 482, FIE, Patparganj, Delhi.-110092 (Edition based on provisions
applicable for AY 2017-18)

4. Dr.H.C.Mehrotraand : Direct Taxes (with Tax Planning); Sahitya Bhawan, Agra. (Edition based
Dr. S.P. Goyal on provisions applicable for AY 2017-18)

5.  Girish Ahuja and : Professional Approach to Direct Taxes Law & Practice; Bharat Publications
Ravi Gupta (Edition based on provisions applicable for AY 2017-18)

6. Vikas Mundra :  TaxLaws and Practices; Law Point publications, 6C, R.N. Mukherjee Road,

Kolkata- 700001 (edition based on provisions applicable for AY 2017-18)
Il. Service Tax and Value Added Tax/GST

1. V. S. Datey . Service Tax Ready Reckoner; Taxmann Publications, 59/32, New Rohtak
Road, New Delhi

2. J. K. Mittal : Law, Practice & Procedure of Service Tax; CCH India, (Walters Kluwer
(India) Pvt. Ltd.), 501-A, Devika Tower, 6 Nehru Place, New Delhi.

3. Balram Sangal and : All India VAT manual (4 Vols.); Commercial Law Publisheres (India) Pvt

Jagdish Rai Goel Ltd., 151, Rajindra Market, Opp. Tis Hazari Courts, Delhi— 110 054
4. GST :  Introduction and way Forward — Bloom Bury publication
REFERENCES
1. BareAct : Income Tax Act, 1961 & Income Tax Rules, 1962
2.  Sampath lyengars : Law of Income Tax, Bharat Law House Pvt. Ltd., T-1/95, Mangolpuri Industrial

Area, Phase |, New Delhi-110 083.
Note :
(i) Students are advised to read the relevant Bare Acts. ‘Student Company Secretary e-bulletin’ and ‘Chartered
Secretary’ regularly for updating the knowledge.

(i) The latest editions of all the books relevant for the applicable assessment year referred to above should be
read.
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PART A

THE INCOME TAX

LESSONS OUTLINE

Introduction and Important Definitions

Basis of Charge, Scope of Total Income
and Residential Status

Incomes which do not Form Part of Total
Income

Computation of Total Income under
Various Heads:

Part | — Income under head Salaries
Part Il — Income under head House Property

Part Ill — Income From Business or
Profession

Part IV — Income from Capital Gains
Part V — Income from Other Sources

Income of Other Persons Included in
Assessee’s Total Income and Set-Off or
Carry Forward of Losses.

Deductions from Total Income

Computation of Tax Liability of Hindu
Undivided Family/ Firm/Association of
Persons/Co-operative Societies

Computation of Tax Liability of
Companies

Computation of Tax Liability of Non-
resident Assessees

Collection and Recovery of Tax
Procedure for Assessment

Appeals, Revisions, Settlement of Cases
and Penalties & Offences

Tax Planning & Tax Management
Basic Concepts of International Taxation

Advance Ruling and GAAR

LEARNING OBJECTIVES

Tax is the financial charge imposed by the
Government on income, commaodity or activity.
Government imposes two types of taxes namely
Direct taxes and Indirect taxes. Under direct
taxes, person who pays the tax bears the burden
of it e.g. Income tax, Wealth Tax etc. while in
indirect taxes the person who pays the tax, shifts
the burden on the person who consumes the
goods or services e.g. Service tax, Value Added
Tax, Excise duty etc. Here, in this part the
provisions of income tax law have been
discussed. In India, income tax was introduced
for the first time in 1860. At present the Income
Tax Act, 1961, governs the income tax in India.
This act is the charging Statute of Income Tax
in India. It provides for levy, administration,
collection and recovery of Income Tax. The
Income Tax Law comprises of the Income Tax
Act 1961, Income Tax Rules 1962, Notifications
and Circulars issued by Central Board of Direct
Taxes (CBDT), Annual Finance Acts, Judicial
pronouncements by Supreme Court and High
Courts and rulings by the Tribunal.

As income tax is one of the form of direct taxes it
is imposed on the income of every person
whether he is a professional or non-professional.
Itis an area of practise for Company Secretaries
therefore it is expected from the students of
company secretaries that they are well versed
with the provisions of tax laws.
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Introduction and Important Definitions

LESSON OUTLINE

— Introduction

— Basic concepts of Income Tax Act

Person [Section 2(31)]
Assessee [section 2(7)]
Assessment year [section 2(9)]
Previous year [Section 3]
Income [section 2(24)]

Capital and Revenue Receipts

Computation of Taxable Income and Tax

Liability of an Assessee

Tax Rates
Lesson Round Up

Self Test Questions

LEARNING OBJECTIVES

The taxes are the basic source of revenue for
the Government. Revenue raised from the taxes
are utilized for meeting the expense of
Government like, provision of education,
infrastructure facilities such as roads, dams etc.
Taxes are broadly divided into two parts i.e.
direct taxes and indirect taxes. The tax that is
levied directly on the income or wealth of a
person is called direct tax. Income tax is one of
form of direct taxes. The levy of income tax in
India is governed by the Income Tax Act, 1961
and Income Tax Rules, 1962. It is charged on
the Total Income and to derive the total income
one must know certain concepts of the Income
Tax Act, these are related to person, residential
status, assessment year, previous year,
assessee etc. Here, in this lesson we will
discuss the various basic concepts of Income
Tax Act.

At the end of this lesson, you will understand
the types of taxes, meaning of taxes,
components of income tax law, various concepts
like assessment year, previous year, income,
person, assessee, capital and revenue receipts
etc. you will also get to know about the basic
steps in the calculation of tax liability.

The Income Tax Department is governed by Central Board of Direct Taxes (CBDT) and it is the part
of the Department of Revenue under the Ministry of Finance, Government of India.
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INTRODUCTION

Tax is the financial charge imposed by the Government on income, commodity or activity. Government
imposes two types of taxes namely Direct taxes and Indirect taxes. Direct tax is one where burden
of tax is directly on the payer e.g income tax, Indirect tax is paid by the person other than the one
who utilizes the product or service e.g Excise duty, Custom duty, Service tax, Sales Tax, Value
Added Tax.

The taxes are collected for serving the primary purpose of providing sufficient revenues to the State,
these have become an instrument through which the social and economic objectives of a welfare State
could be achieved. They are utilized now for providing incentives for larger earnings and more savings,
fostering industrial development by selective concessions, restraining ostentatious expenditure, checking
inflationary pressures and achieving social objectives.

Article 265 of the Constitution provides that no tax shall be levied or collected except by authority of law.
Thus, the tax proposed to be levied or collected must be within the legislative competence of the legislature
imposing the tax. Further, the law imposing the tax, like other laws, must not violate any fundamental
right.

Income tax is an entry appearing in the union list, thus the responsibility for collection of income-tax
vests with the Central Government. Entry 82 of List | to the Seventh Schedule of the Constitution of India
confers power on Parliament to levy taxes on income other than agricultural income.

The taxes and duties referred to in the Union list except those referred to in Articles 268 and 269,
surcharge on taxes and duties and any cess levied by the Parliament for specific purposes are to be
collected by the Government of India and are to be distributed between the Union and the States in the
manner prescribed by the President by order.

Income tax being direct tax happens to be the major source of revenue for the Central Government.
The responsibility for collection of income-tax vests with the Central Government. This tax is leviable
and collected under Income-tax Act, 1961 (hereinafter referred to as the Act). The entire amount of
income tax collected by the Central Government is classified under the head:

1. Corporation Tax (Tax on the income of the companies); and
2. Income tax (Tax on income of the non-corporate assessees)

The Income-tax Act, in its present form came into force on and from 1st April, 1962. Before this, the
Indian Income-tax Act, 1922 was in force. The procedural matters with regard to income-tax are governed
by the Income-tax Rules, 1962, its earlier counterpart being the Income-tax Rules, 1922.

The Income tax Act contains the provisions for determination of taxable income, determination of tax
liability, procedure for assessment, appeal, penalties and prosecutions. It also lays down the powers
and duties of various income tax authorities.

Finance Act. Every year a Budget is presented before the parliament by the Finance Minister. One of
the important components of the Budget is the Finance Bill. The Bill contains various amendments in the
Income-Tax Act and prescribes the rates of taxes. When the Finance Bill is approved by both the houses
of parliament and receives the assent of President, it becomes the Finance Act.

Notifications: The CBDT issues notifications from time to time, these are for the proper administration of
the Income Tax Act.
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— Circulars: Circulars are issued by the CBDT to clarify the doubts regarding the scope and meaning of
the provisions of the law and provide guidance to the Income Tax officers and assesses. These circulars
are binding on the department, not on the assessee but assessee can take benefit of these circulars.

— Judicial Decisions: Decisions pronounced by Supreme Court become Judicial Precedent and are binding
on all the courts, Appellate Tribunal, Income Tax Authorities and on assesses. Further, High Court
decisions are binding on assesses and Income Tax Authorities which come under its jurisdiction unless
it is overruled by a higher authority. The decision of a High Court can not bind other High Court.

BASIC CONCEPTS OF INCOME TAX ACT

“Income Tax is levied on the total income of the previous year of every person.”

To levy income tax, one must have an understanding of the various concepts related to the charge of tax like
previous year, assessment year, Income, total income, person etc.

PERSON [SECTION 2(31)]

Income-tax is charged in respect of the total income of the previous year of every person. Hence, it is important
to know the definition of the word person. As per section 2(31), Person includes:

an individual:

a Hindu undivided family:

a company

afirm

an association of persons or a body of individuals whether incorporated or not:

a local authority:

every artificial, juridical person, not falling within any of the above categories

An individual

A natural human being, i.e. male, female, minor or a person of sound or unsound mind.

A Hindu undivided family

It consists of all persons lineally descended from a common ancestor and includes their wives and unmarried
daughters.

Note: For details refer the chapter on Assessment of Hindu Undivided Families.

A Company
Section 2(17) defines the term ‘company’ to mean:
(i) any Indian company, or

(ii) any body corporate incorporated by or under the laws of a country outside India i.e. a foreign company,
or

(iii) any institution, association or body which is or was assessable or was assessed as a company for any
assessment year under the Indian Income Tax Act, 1922 or which is or was assessable or was assessed
under this Act as a company for any assessment year commencing on or before the 1st day of April,
1970, or
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(iv) any institution, association or body, whether incorporated or not and whether Indian or non-Indian,
which is declared by general or special order of the Board to be a company only for such assessment
year or assessment years (whether commencing before the first day of April, 1971 or, on or after that
date), as may be specified in the declaration.

A Firm

A firm includes a partnership firm whether registered or not and shall include a Limited Liability Parternship as
defined in the Limited Liability Parternship Act, 2008.

An association of persons or a body of individuals whether incorporated or not

The difference between Association of persons and body of individuals is that whereas an association implies a
voluntary getting together for a definite purpose, a body of individuals would be just a body without an intention
to get-together. Moreover, the members of body of individuals can be individuals only whereas the members of
an association of persons can be individual or non-individuals (i.e. artificial persons).

A local authority

It means a municipal committee, district board, body of port commissioners, or other authority legally entitled to
or entrusted by the Government with the control and management of a Municipal or local fund.

Every artificial, juridical person, not falling within any of the above categories

This is a residuary clause. If the assessee does not fall in any of the first six categories, he is assessed under
this clause. Generally, a statutory corporation, deity or charitable institution or an endowment for charitable or
religious purposes falls under artificial juridical person.

ASSESSEE [Section 2(7)]

In common parlance every tax payer is an assessee. However, the word assessee has been defined in Section
2(7) of the Act according to which assessee means a person by whom any tax or any other sum of money (i.e.
interest, penalty etc.) is payable under the Act and includes:

(a) every person in respect of whom any proceeding under this Act has been taken for the assessment of
his income or assessment of fringe benefits or of the income of any other person in respect of which he
is assessable or to determine the loss sustained by him or by such other person or to determine the
amount of refund due to him or to such other person.

(b) every person who is deemed to be an assessee under any provision of this Act.
(c) every person who is deemed to be an assessee in default under any provision of this Act.
Accordingly, assessee is a person by whom tax or any other sum is payable under the Act.
The expression “other sum of money” includes
— fine, interest, penalty and tax or
— person to whom any refund of tax etc. is due under the Act or

— if any proceeding under the Act has been taken against any person, he is also an assessee. Remember,
the proceedings must be initiated under the provisions of the Act. In other words, a single enquiry letter
issued by the Income-tax Department without reference to any specific provision of the Act does not
constitute proceeding under the Act and, as such, till proceedings are initiated under the Act, the person
may not become an assessee within the ambit of Section 2(7) of the Act.

ASSESSMENT YEAR [SECTION 2(9)]

“Assessment year” means the period of twelve months commencing on 1st April every year. Thus it is normally
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period begining on 1st April of one year and ending on 31st March of the next year. Income of previous year of
an assessee is taxed during the following assessment year at the rates prescribed by the relevant Finance Act.

PREVIOUS YEAR (SECTION 3)

Previous year means the financial year immediately preceding the assessment year. Income earned in a year is
taxable in the next year. The year in which income is earned is known as previous year. From the assessment
year 1989-90 onwards, all assessees are required to follow financial year (i.e. April 1st of one year to March 31st
of next year) as previous year. The uniform previous year has to be followed for all sources of income.

In case of newly set up business or profession or a source of income newly coming into existence, the first
previous year will be the period commencing from the date of setting up of business/profession or as the case
may be, the date on which the source of income newly comes into existence and ending on the immediately
following March, 31.

Examples of previous year in the case of newly set-up business/profession:

Example 1
Y sets up a new business on May 15, 2016. What is the previous year for the assessment year 2017-18.

Ans. Previous year for the assessment year 2017-18 is the period commencing on May 15, 2016 and ending on
March 31, 2017.

Example 2

Ajoins an Indian company on February 17, 2015. Prior to joining this Indian company he was not in employment
nor does he have any other source of income. Determine the previous year of A for the assessment years 2015-
16 and 2016-17.

Ans. Previous years for the assessment years 2015-16 and 2016-17 will be as follows:

Previous year Assessment year
Feb. 17, 2015 to March 31, 2015 2015-16
April 1, 2015 to March 31, 2016 2016-17

Concept of Income

In general terms, Income is a periodical monetary return with some sort of regularity. However, the Income Tax
Act, even certain income which does not arise regularly are treated as income for tax purposes e.g. Winnings
from lotteries, crossword puzzles.

A study of some of the broad principles given below will help to understand the concept of income:
1. Cash or kind

Income may be received in cash or kind. When the income is received in kind, its valuation will be made
in accordance with the rules prescribed in the Income-tax Rules, 1962.

2. Receipt basis/ Accrual basis

Income arises either on receipt basis or on accrual basis. It may accrue to a taxpayer without its actual
receipt. The income in some cases is deemed to accrue or arise to a person without its actual accrual or
receipt. Income accrues where the right to receive arises.

3. Legal or illegal source

The income-tax law does not make any distinction between income accrued or arisen from a legal
source and income tainted with illegality. In CIT v. Piara Singh (1980) 3 Taxman 67, the Supreme Court
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has held that if smuggling activity can be regarded as a business, the confiscation of currency notes by
customs authorities is a loss which springs directly from the carrying on of the business and is, therefore,
permissible as a deduction.

4. Temporary/Permanent

There is no difference between temporary and permanent income under the Act. Even temporary income
is taxable under the Income Tax Act.

5. Lumpsum/instalments

Income whether received in lump sum or in instalments is liable to tax. For example: arrears of salary or
bonus received in lump sum is income and charged to tax as salary.

6. Gifts

Gifts of personal nature do not constitute income subject to maximum of 50,000 received in cash. The
recipient of gifts like birthday, marriage gifts, etc., is not liable to income-tax as received in kind however
as per the Finance Act, 2009 gifts in kind having fair value upto ¥50,000 are not liable to tax but having
fair value of more than ¥ 50,000 is wholly taxable.

7. Revenue or Capital receipt. Income-tax, as the name implies, is a tax on income and not a tax on
every item of money received. Therefore, unless the receipt in question constitutes income as
distinguished from capital, it cannot be charged to tax. For this purpose, income should be distinguished
from capital which gives rise to income. However, some capital receipts have been specifically included
in the definition of income. The distinction between revenue or capital receipt is dealt in detail in the
later part of chapter.

INCOME

The definition of Income as given in Section 2(24) of the Act starts with the word includes therefore the list is
inclusive not exhaustive. The definition enumerates certain items, including those which cannot ordinarily be
considered as income but are treated statutorily as such. Income includes not only those things which the
interpretation clause declares rather it also includes all things which the word signifies according to its natural
import.

As per section 2(24), the term income includes :
1. Profits and gains;
2. Dividend;
3. Voluntary contributions: Voluntary contributions received by :
— a trust created wholly or partly for charitable or religious purposes, or

— an institution established wholly or partly for such purposes or by an association or institution referred
to in clause (21) or clause (23) or

— afund or trust or institution established for charitable purposes and notified under section 10(23C)(iv)
or (v) or

— any university or other educational institution or by any hospital referred to in sub-clause (iiiad) or
sub-clause (vi) of section 10 (23C) or

— any hospital or other institution referred to in sub-clause (iiiae) or sub-clause (via) of clause (23C) of
section 10

— An electoral trust.

4. The value of any perquisite or profit in lieu of salary taxable.
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5.

10.

1.

12.

13.

Any special allowance or benefit specifically granted to the assessee to meet expenses wholly, necessarily
and exclusively for the performance of the duties of an office or employment of profit.

City Compensatory Allowance/ Dearness allowance: Any allowance granted to the assessee either to
meet his personal expenses at the place where the duties of his office or employment of profit are
ordinarily performed by him or at a place where he ordinarily resides or to compensate him for the
increased cost of living.

. Benefit or Perquisite to a Director: The value of any benefit or perquisite, whether convertible into

money or not, obtained from a company by: (a) a director, or (b) a person having substantial interest in
the company, or (c) a relative of the director or of the person having substantial interest, and any sum
paid by any such company in respect of any obligation which, but for such payment, would have been
payable by the director or other person aforesaid,;

. Any Benefit or perquisite to a Representative Assessee: the value of any benefit or perquisite (whether

convertible into money or not) obtained by any representative assessee under Section 160(1)(iii)/(iv) or
beneficiary, or any amount paid by the representative assessee in respect of any obligation which, but
for such payment, would have been payable by the beneficiary;

Any sum chargeable under section 28, 41 and 59 :

— Any sum chargeable to tax as business income under Section 28(ii), any amount taxable in the
hands of a trade, professional or similar association (for specific services performed for its members)
as its income from business under Section 28(iii), and deemed profits which are taxable under
Sections 41 and 59 of the Act;

— Any sum chargeable to income-tax under clause (iiia) of Section 28, i.e. profits on sale of a licence
granted under the Imports (Control) Order, 1955, made under the Imports and Exports (Control)
Act, 1947 [inserted by the Finance Act, 1990, with retrospective effect from 1.4.1962];

— any sum chargeable to income-tax under clause (iiib) of Section 28 i.e., cash assistance (by whatever
name called), received or receivable by any person against exports under any scheme of the
Government of India.

— any sum chargeable to income-tax under clause (iiic) of Section 28 i.e., any duty of customs or
excise re-paid or re-payable as drawback to any person against exports under the Customs and
Central Excise Duties Drawback Rules, 1971.

— the value of any benefit or perquisite whether convertible into money or not; taxable as income
under Section 28(iv) in the case of person carrying on business or exercising a profession;

— any sum chargeable to income-tax under clause (v) of Section 28;

Capital Gain: Any capital gains chargeable to tax under Section 45; since the definition of income in
Section 2(24) is inclusive and not exhaustive capital gains chargeable under Section 46(2) are also
assessable as income.

Insurance Profit. The profits and gains of any business of insurance carried on by a mutual insurance
company or by a co-operative society computed in accordance with the provisions of Section 44 or any
surplus taken to be such profits and gains by virtue of the profits contained in the First Schedule to the
Income-tax Act;

Banking income of a Co-operative Society: The profits and gains of any business of banking (including)
providing credit facilities carried on by a cooperative society with its members.

Winnings from Lottery: Any winnings from lotteries, crossword puzzles, races, including horse-races,
card-games and games of any sort or from gambling or betting of any form.
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(i) "lottery" includes winnings, from prizes awarded to any person by draw of lots or by chance or in
any other manner whatsoever, under any scheme or arrangement by whatever name called;

(i) "card game and other game of any sort" includes any game show, an entertainment programme on
television or electronic mode, in which people compete to win prizes or any other similar game;

Employees Contribution Towards Provident Fund: Any sum received by the assessee from his employees
as contributions to any provident fund or superannuation fund or any fund set-up under the provisions of
the Employees State Insurance Act, 1948 (34 of 1948) or any other fund for the welfare of such employees.

Amount Received under Keyman Insurance Policy: Any sum received under a Keyman Insurance Policy
including the sum allocated by way of bonus on such policy. Keyman Insurance Policy means a life insurance
policy taken by a person on the life of another person who is or was the employee of the first mentioned
person or is or was connected with the business of the first mentioned person in any manner whatsoever.

Amount received for not carrying out any activity: Any sum referred to in Section 28(va), i.e. any sum,
whether received or receivable in cash or kind, under an agreement for —

(i) not carrying out any activity in relation to any business or profession; [Amendment vide Finance
Act, 2016]

(ii) not sharing any know-how, patent, copyright, trade-mark, license, franchise or any other business
or commercial right of similar nature or information or technique likely to assist in the manufacture
or processing of goods or provision for services:

Any sum referred to in clause (v) or (vi) of sub-section (2) of section 56;

Gift received for an amount exceeding < 50,000: Any sum of money or value of property referred to in
clause (vii) or clause (viia) of sub-section (2) of Section 56.

Consideration received for issue of shares: Any consideration received for issue of shares as exceeds
the fair market value of the shares referred in section 56(2)(viib).

Amount received as an advance or otherwise in the course of negotiation for transfer of a capital asset
referred to in clause (ix) of section 56(2).

Assistance in the form of a subsidy or grant or cash incentive or duty drawback or waiver or concession
or reimbursement (by whatever name called) by the Central Government or a State Government or any
authority or body or agency in cash or kind to the assessee other than the subsidy or grant or
reimbursement which is taken into account for determination of the actual cost of the asset in accordance
with the provisions of Explanation 10 to clause (1) of section 43. [sub-clause (xviii) of clause (24) of
section 2 inserted vide Finance Act, 2015, w.e.f. 1-4-2016]

CAPITAL AND REVENUE RECEIPTS

An amount referable to fixed capital is a capital receipt whereas a receipt referable to circulating capital would be
arevenue receipt. While the latter is chargeable to tax, the former is not subject to income-tax unless otherwise
expressly provided.

Type of Capital

1. Fixed capital

Fixed capital is that which is not involved directly in the process of business but remains unaffected by the process.

2. Circulating Capital

Circulating capital is that part of the capital which is turned over in the business and which ultimately results in
profit or loss. For instance, the proceeds of sale of stock-in-trade is a revenue receipt while the sale proceeds
of building, machinery or plant will be capital receipt.
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Type of capital will depend upon the nature of business

The very same thing may be fixed capital in the hands of one business but circulating capital in the hands of
another. Machinery in the hands of a manufacturer is part of his fixed capital, whereas the same machinery with
a machinery dealer is part of his circulating capital.

Nature of receipt also depends upon the reference to the recipient

Whether a particular receipt is capital or revenue in nature must be determined with reference to the recipient who
is sought to be taxed as the assessee. This is essential because the character of the same amount in the hands of
different persons would be different from one another since a capital asset in the hands of one person may be a
trading asset in the hands of another. For tax purposes the capital or revenue character of the receipt must be
determined on the basis of the nature of the trade in the course of which or in connection with which it arises.

Example

— The reimbursement of capital outlay is a capital receipt even if the total amount received exceeds the
cost of the outlay itself.

— Compensation received for the loss of a capital asset is a receipt of a capital nature whereas the
compensation received for damage to or loss of a trading asset is a revenue receipt.

— A capital asset is converted into income and the price realized on its sale takes form of the periodic
payments of a revenue nature;

— Where a person sells his properties and the sale price is payable to him by the purchaser in the form of
annuities of a fixed sum so long as the seller is alive or until he attains a particular age.

Capital and Revenue Receipts in Relation To Business Activities

Profits and gains arising from the various transactions which are entered into in the ordinary course of the
business of the tax payers or those which are incidental to or closely associated with his business would be
revenue receipts chargeable to tax.

Examples of these type of receipts are:
— profits on purchase and sale of shares by a share broker on his own account;
— profits arising from dealings in foreign exchange by a banker or other financial institutions,
— income from letting out buildings owned by a company to its employees etc.

But even in these cases the receipts may be of a capital nature in certain circumstances.

For instance, profit on sale of shares and securities held by a bank as investments would be of a capital nature.
Where profits arise from transactions which are outside the normal dealing of the assessee, although connected
with his business, the taxable nature or otherwise of the profits would depend upon the fact whether or not the
transaction(s) in question constitute(s) trading activity.

Examples of differentiation between Revenue Receipts and Capital Receipts
1. Taxable income in relation to Annuities

Annuities are periodic payments of specified amounts at regular intervals of time. Annuities are revenue receipts
taxable as income in every case although the payment of the annuity involves the conversion of capital into
income. The contingent or variable nature of the annuity, its amount, periodicity, mode of payment etc. do not, in
any way, affect the taxability of the annuity. An annuity received by an employee from his present or previous
employer would be taxable as his income from salaries while all other annuities are taxable as income from other
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sources. Although annuities are generally annual payments, every annual payment does not represent an annuity.

For instance annual instalments of capital payments do not constitute annuities. Thus, when a person sells his
business or property and agrees to receive the consideration in instalments annually or half-yearly, the amounts
received by him are merely capital sums received in instalments and are, therefore, not taxable as annuities. But if
the same property is sold for an annuity payable at regular intervals immediately on sale the property disappears
and the right to get annuity takes place; the annuities received by virtue of the right acquired on sale would be
taxable as income.

On the other hand, a lump sum payment received in commutation of salaries or pension, even though a capital
receipt, would be taxable as salary income. Similarly, any amount received under a policy of insurance would be
a revenue receipt if the policy was held by the assessee as a trading asset whereas it would be a capital receipt
if the policy was held as a capital asset.

2. Taxable income vis-a-vis Compensation

Compensation for termination of a sole selling agency is a capital receipt although it is taxable as business income
by virtue of the specific provision in Section 28 of the Act, but if an assessee has many agencies and one of them
is terminated, the compensation received by the assessee would be a revenue receipt; the fact that it is taxable as
business income even otherwise does not convert the character of the receipt from revenue to capital. The
compensation received for restraint of trade or profession is a capital receipt since it is received in replacement of
the source of income itself. But this principle does not apply to cases where the restraint of trade or profession is
incidental to (and is not the primary purpose) the agreement between the parties. For instance, non-practising
allowance received by a doctor from his employer as an integral part of the terms of employment would be taxable
as his salary income since it does not represent a capital receipt. Therefore, the taxability of compensation in all
cases would depend upon whether it is received in replacement of the main source of income itself or in replacement
of the income. If it is the former, it is a capital receipt; in the latter case, it would be revenue.

3. Taxable income vis-a-vis Subsidies and grants

Subsidies and grants received from the government would generally be receipts of a revenue nature since they
are intended to supplement the income of the assessee. But in cases where the grant is received for a specific
purpose but not as a supplementary trading receipt it would be a capital receipt not taxable as income. For
instance, if a company is given grant to undertake work to relieve unemployment or to promote family planning
the grant being received for a specific purpose would constitute capital receipt exempt from tax.

4. Taxable income vis-a-vis debenture

For debenture holder the premium on redemption or the discount on issue of the debentures by the company
would be a capital receipt and would not consequently be liable to tax. In the case of the issuing company also,
the premium or discount on the issues of shares and debentures or on their redemptions would be on capital
account. But the discount on loans advanced at a discount and repayable at a premium would be a revenue
receipt in the hands of a person whose business is that of money-lending if the loans had been advanced in the
ordinary course of the assesses business without taking any extra commercial consideration as the cases. In all
other cases, such a discount would be on capital account. However, the premium (salami) - a single payment
made for the acquisition by the lessee of the right to occupy and enjoy the benefits granted to him under the
lease of any land, building or other capital asset is normally a capital receipt since the rights acquired or given
under the lease by virtue of the payment of salami constitute a capital asset. But if the premium takes the
character of advance rent (instead of the price paid for parting with and giving possession of the capital asset)
the receipt would be taxable as income.

5. Taxable income vis-a-vis Royalties

Royalties in every case are taxable as income from other sources; it is immaterial whether they are received in
lump sum or as fixed annual sum or otherwise; the basis of computation of the royalties would be equally
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immaterial. The taxability of the royalty does not also depend upon the nature of the asset the use of which gives
rise to the royalty; the asset may be a patent, copyright, goodwill, technical know-how, secret formula or process
and so on. If, however, the receipt is in consideration of the assignment, sale or surrender of the patent, copyright,
etc. (but not the use thereof) the owner of the asset would cease to be its owner as soon as the assignment, sale
or surrender takes place and therefore, the receipt would constitute a capital receipt.

6. Taxable income vis-a-vis Devaluation in foreign currency

Profit arising from devaluation of a currency or dealings in foreign exchange and that attributable to the normal
fluctuations in the rate of exchange of currencies would be receipts of a revenue nature taxable as income in
cases where the foreign currencies are held as stock in trade by the assessee (e.g. a bank or a dealer in the
foreign exchange). Where the foreign currencies are held as capital assets representing the assesses investments
the profit or loss would be on capital account.

Exceptions where capital receipt are taxable

Although the general principle of law is to tax only revenue receipts as income, there are three exceptions to this
rule under which capital receipts are also taxable as income, viz.:

(i) Any compensation received for termination of employment or modification of the terms of employment
would fall within the meaning of a profit in lieu of salary and consequently taxable as salary income.
[Section 17(3)(i)]

(i) Any compensation received for termination of managing agency or other contractual relationship in
relation to the management of whole or substantially the whole of the affairs of a company or the
modification of the terms and conditions relating thereto would be taxable as income from business.
[Section 28(ii)(a and b)]

(iii) Any compensation or other payment due to or received by any person for the termination or the modification
of the terms of any other agency held by him in India in relation to the business of any other person would
also be taxable as income from business regardless of the nature of the agency business. [Section 28(ii)(c)].

Factors that do not determine the nature or character of receipt

The capital or revenue nature of a receipt must be determined with reference to each receipt on the basis of the
facts and circumstances of each case, the ultimate conclusion as to the capital or revenue character of the
receipt would be of the High Court or the Supreme Court and the principles laid down by the Court must be
followed for the purpose. However, while determining the question whether a particular receipt is capital or
revenue in nature, care must be taken to ensure that the following are not taken as the basis for determination
although these factors may, to a certain extent, be helpful to arrive at the conclusion:

(i) Character and source of income

The nature of receipt should be decided entirely on the basis of its character in the hands of the recipient,
the source from which the payment has been received being immaterial for the purpose. For instance,
there may be cases where the payer makes the payment out of capital while the recipient gets it as
income. This may happen in a case where there is a businessman who deals in plant and machinery;
while the purchaser of the machinery would pay the price out of his capital, the seller would get it as
income from business. Therefore, the taxability of the receipt does not depend upon the character of
payment in the hands of the payer.

(ii) Application of income
The application of the income after its receipt by the recipient is immaterial for purposes of taxability.
(iii) Allowance or disallowance of the amount to the payer

The payment may represent expenditure in the hands of the payer and in certain cases may be disallowed
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in computing the taxable income of the payer. But the disallowance in the payer’s hands would not in
any way affect the taxability of the entire amount of remuneration in the employees or directors hands
although there may be double taxation of the same amount in two hands for the same period. Thus, the
allowance or disallowance of the amount to the payer is immaterial for taxing the recipient.

Treatment given in the books

The name by which the payment is called by the parties concerned and the treatment given to it in the
books of accounts of the parties would also be irrelevant. For instance, every item of income from
employment is taxable as salary income whether it is called salary, wages, bonus, pension, and annuity
or by any other name. In other words, it is only the real character of the receipt and not what the parties
call it that would determine its taxability.

Magnitude and method of payment

The quantum of the payment, whether it is paid in installments or in lump sum and also whether it is paid
at regular intervals of time or otherwise and even the magnitude of the payment are not the factors that
determine the capital or revenue character of the receipt for tax purpose.

Basis for measurement of the receipt

The basis for measurement of the receipt (a specified percentage of the estimated profit taken as the
basis for measuring damages) should not be taken as the deciding factor for determining the capital or
revenue character of the receipt.

(vii) Ways or devices resorted by payer

The various devices resorted to by tax payers in arranging their financial affairs do not also conclusively
establish the nature of the receipt because a tax payer is legally entitled to arrange his affairs in such a way
as to reduce his tax burden to the minimum. In the light of the aforesaid principles the capital or revenue
nature of the receipt should be first determined before proceeding to compute the taxable income.

lllustration:

State whether the following are capital or revenue receipts/expenses and give your reasons:

1. AB & Co. received ¥ 2,00,000 as compensation from CD & Co. for premature termination of contract of

agency.

2. Sales-tax collected from the buyer of goods.

3. PQ Company Ltd. instead of receiving royalty year by year, received it in advance in lump sum.

4. An amount of ¥ 1,50,000 was spent by a company for sending its production manager abroad to study

new methods of production.

. Payment of ¥ 50,000 as compensation for cancellation of a contract for the purchase of machinery with

a view to avoid an unnecessary expenditure.

6. An employee director of a company was paid ¥ 1,75,000 as a lump sum consideration for not resigning

Solution
1.

from the directorship.

Receipt in substitution of a source of income is a capital receipt. Therefore, the amount received by AB
& Co. from CD & Co. for premature termination of an agency contract is a capital receipt though the
same is taxable under Section 28(ii)(c).

. Sales-tax is the liability of a seller to pay to the Government on the sale of goods made by him, which is

allowed as deduction as revenue expenditure. If any part of Sales-tax is collected from the buyer of
goods that may be treated as a revenue receipt. Thus the sales-tax collected from the buyer of goods is
a revenue receipt.
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3. Receipt of lump sum royalty in lieu of future royalties is a revenue receipt, as it is an income from
royalty.

4. Amount spent by a company for sending its production manager abroad to study new methods of
production is a revenue expenditure to be allowed as a deduction. Because the new knowledge and
exposure of that manager will assist the company in improving its existing methods of production etc.

5. This is a capital expenditure, as any expenditure incurred by a person to free himself from a capital
liability is a capital expenditure. In the given case, the payment of ¥ 50,000 for cancelling the order for
purchase of the machinery, has helped the assessee to become free from an unnecessary capital
liability.

6. The amount of ¥ 1,75,000 received for not resigning from the directorship is a reward received from the
employer. Therefore it is a revenue receipt.

Test Your Knowledge

1. Gifts received in kind are not taxable subject to a fair value maximum of ..........

2. Circulars are binding on Income Tax Authorities as well as assessees. True or
False.

?

COMPUTATION OF TAXABLE INCOME AND TAX LIABILITY OF AN ASSESSEE

Income tax is a charge on the assessee’s income. Income Tax law lays down the provisions for computing the taxable

income on which tax is to be charged. Taxable income of an assessee shall be calculated in the following manner:
1. Determine the residential status of the person as per section 6 of the Act.

2. Calculate the income as per the provisions of respective heads of income. Section 14 classifies the
income under five heads:

(i) Income from salaries
(ii) Income from House Property
(iii) Profits and gains of business or Profession
(iv) Capital Gains
(v) Income from other sources

3. Consider all the deductions and allowances given under the respective heads before arriving at the net
under each head.

4. Exclude the income exempt under section 10 of the Act.

5. Aggregate of incomes computed under the 5 heads of income after applying clubbing provisions and
making adjustments of set off and carry forward of losses is known as Gross Total Income.

6. Deduct therefrom the deductions admissible under Sections 80C to 80U. The balance is called Total income.
7. The total income is rounded off to the nearest multiple of Rupees ten. (Section 288A)

8. Add agriculture income (if any) in the total income calculated in (6) above. Then calculate tax on the
aggregate as if such aggregate income is the Total Income.

9. Calculate income tax on the net agricultural income as increased by ¥ 2,50,000/3,00,000/5,00,000 as
the case may be, as if such increased net agricultural income were the total income.
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The amount of income tax determined under (9) above will be deducted from the amount of income tax
determined under (8) above.

11. Calculate income tax on capital gains under Section 112, and on other income at specified rates.

12. The balance of amount of income tax left as per (10) above plus the amount of income tax at (11) above
will be the income tax in respect of the total income.

13. Deduct the following from the amount of tax calculated under (12) above:

— Rebate under section 87A (if applicable).
— Tax deducted and collected at source.

— Advance tax paid.

— Double taxation relief (Section 90 or 91).

14. The balance of amount left after deduction of items given in (13) above, shall be the net tax payable or
net tax refundable for the assessee. Net tax payable/refundable shall be rounded off to the nearest
multiple of Ten rupees (Section 288B).

15. Along with the amount of net tax payable, the assessee shall have to pay penalties or fines, if any,

imposed on him under the Income-tax Act.

TAX RATES

(A) For any individual (resident below the age of 60 years or non-resident), every HUF/AOP//BOl/artificial
juridicial person

Total Income From All Sources Except Incomes Taxable at Specified
Rates (after All Permissible Deduction)

Income Tax Rates

Upto 2,50,000 NIL

% 2,50,001 to X 5,00,000 10%
% 5,00,001 to X10,00,000 20%
Above X 10,00,000 30%

For resident senior citizen (who is of 60 years but less than 8
during the previous year)

0 years at any time

Upto X 3,00,000 NIL

< 3,00,001 to X 5,00,000 10%
% 5,00,001 to ¥ 10,00,000 20%
Above X 10,00,000 30%

For resident super senior citizen (who is of 80 years during the previous year)

Upto X 5,00,000 NIL
% 5,00,001 to ¥ 10,00,000 20%
Above X 10,00,000 30%

(B) Firms/LLP: A firm/LLP is taxable at the rate 30%.

(C) Companies: Domestic Company @ 30% and Foreign Company @40% and 50% in case of certain specific
incomes.
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— In case of domestic company, the rate of Income-tax shall be 29% of the total income if the total turnover or
gross receipts of the company in the previous year 2014-15 does not exceed five crore rupees and in all
other cases the rate of Income tax shall be 30% of the total income [Amendment vide Finance Act, 2016].

— Further, in order to provide relief to newly setup domestic companies engaged solely in the business of
manufacture or production of article or thing, a new section 115BA inserted to provide that the income-
tax payable in respect of the total income of a domestic company for any previous year relevant to the
assessment year beginning on or after the 1st day of April, 2017 shall be computed @ 25% at the option
of the company, if, —

i. the company has been setup and registered on or after 1st day of March, 2016 and is engaged in
the business of manufacture or production of any article or thing and is not engaged in any other
business;

ii. the company while computing its total income has not claimed any benefit under section 10AA,
benefit of accelerated depreciation, benefit of additional depreciation, investment allowance,
expenditure on scientific research and any deduction in respect of certain income under Part-C of
Chapter-VI-A other than the provisions of section 80JJAA; and

iii. the option is furnished in the prescribed manner before the due date of furnishing of income.

(D) Cooperative Society

Upto ¥ 10,000 10%

< 10,001 to ¥ 20,000 20%

Above X 20,000 30%
Surcharge

— On Individual, HUF, AOP, BOI and artificial juridical person

The amount of income-tax computed for Individual, HUF, AOP, BOI and artificial juridical person shall be increased
by a surcharge @ 15% of such income-tax where, the total income exceeds 1 crore rupees.

— On Firm, Local authority and Co-operative Society

The amount of income tax computed for Firm, Local authority and Co-operative Society shall be increased by a
surcharge @ 12% of such income — tax where, the total income exceeds 1 crore rupees.

— On Domestic company

The surcharge @ 7% in case of a domestic company shall be levied if the total income of the domestic company
exceeds 1 crore rupees but does not exceed 10 crore rupees and the surcharge @ 12% shall be levied if the
total income of the domestic company exceeds 10 crore rupees.

— On companies other than domestic companies

In case of companies other than domestic companies, the surcharge of 2 % shall be levied if the total income
exceeds 1 crore rupees but does not exceed 10 crore rupees and surcharge @5% shall be levied if the total
income exceeds 10 crore rupees.

(F) Education Cess and Secondary Higher Education Cess

The amount of income-tax as computed including surcharge thereon shall be increased by an Education Cess on
Income Tax by 2% for the purpose of fulfiling the commitment of the Central Government to provide and finance
universalized basic education and Secondary and Higher Education Cess shall also be charged @ 1%.
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(G) Alternate minimum Tax

As per section, 115JC, tax payable by a person other than a company shall not be less than 18.5% plus education
cess plus secondary & higher education cess of “Adjusted Total Income”.

LESSON ROUND UP

Tax is the financial charge imposed by the Government on income, commaodity or activity. Government
imposes two types of taxes namely Direct taxes and Indirect taxes. Direct tax is one where burden of
tax is directly on the payer. While Indirect tax is paid by the person other than the person who utilizes
the product or service.

The Income tax Act contains the provisions for determination of taxable income, determination of tax
liability, procedure for assessment, appeal, penalties and prosecutions.

Every year a Budget is presented before the parliament by the Finance Minister. One of the important
components of the Budget is the Finance Bill. The Bill contains various amendments such as the rates
of income tax and other taxes. When the Finance Bill is approved by both the houses of parliament
and receives the assent of President, it becomes the Finance Act.

To levy income tax, one must have the understanding of the various concepts related to the charge of
tax like previous year, assessment year, Income, total income, person etc.

Income: No precise definition of the word ‘Income’ is available under the Income-tax Act, 1961. The
definition of Income as given in Section 2(24) of the Act starts with the word includes therefore the list
is inclusive not exhaustive.

Assessee: In common parlance every tax payer is an assessee. However, the word assessee has
been defined in Section 2(7) of the Act according to which assessee means a person by whom any tax
or any other sum of money (i.e. interest, penalty etc.) is payable under the Act.

Person: Income-tax is charged in respect of the total income of the previous year of every person.
Hence, it is important to know the definition of the word person.

Assessment year means the period of twelve months commencing on 1st April every year.

Previous year: Income earned in a year is taxable in the next year. The year in which income is
earned is known as previous year.

Computation of income: Income tax is a charge on the assessee’s income. Income Tax law lays
down the provisions for computing the taxable income on which tax is to be charged.

SELF TEST QUESTIONS

These are meant for re-capitulation only. Answers to these questions are not to be submitted for evaluation.

MULTIPLE CHOICE QUESTIONS

1. The basic exemption limit in case of a non-resident individual being a senior citizen is:

(@)
(b)
(c)
(d)

% 1,80,000
< 2,40,000
< 3,00,000
% 2,50,000
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2. Which of the following is not an example of capital receipt:

(a) Money received on issue of shares

(b) Money received on sale of land

(c) Money received on sale of goods

(d) None of the above

3. The amount of education cess and secondary and higher education cess to be collected along with Income
tax for assessment year 2017-18 shall be :

@) 1%
(b) 2%
() 3%
(d) 4%

4. Income tax in India is charged at the rate prescribed by :
(a) The Finance Act
(b) The Income Tax Act

(c) The Central Board of Direct Taxes

(d) the Ministry of Finance

5. The term ‘income’ includes the following types of incomes:

(a) Legal
(b) lllegal

(c) Legal and illegal both

(d) None of the above

6. Which of the following income is not included in the term ‘income’ under the Income Tax Act, 1961:-

(a) Profits and gains

(b) Profit in lieu of salary

(c) Dividend

(d) Reimbursement of travelling expenses.

FILL IN THE BLANKS

1

2.
3.

. Compensation received for the loss of a capital asset is a receiptofa ....................... nature
........................ is levied on the total income of the previous year of every person.

Aggregate of incomes computed under the 5 heads of income after applying clubbing provisions and
making adjustments of set off and carry forward of losses is known as .........................

. Generally, the year in which income is earned is taxed is known as .........................
.............. are binding on the department, not on the assessee but assessee can take benefit of the same.

Income of a business commenced on 1st March, 2016 will be assessed during the assessment year

. The rate of surcharge (in case of an Individual) would be levied @ .......... % for AY 2017-18.
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SHORT NOTES
1. Tax Rates
2. Assessee

3. Hindu Undivided Family

DISTINGUISH BETWEEN
1. Capital Receipt and Revenue Receipt
Assessment Year and Previous year

Slab Rate and Fixed rate

o & ©»

Total Income and Gross Total Income

PRACTICAL QUESTION

1. State, with reasons in brief, whether the following are capital or revenue receipts/expenditure :
(i) 20,000 spent in connection with obtaining a licence for running a cinema hall.
(ii) ¥ 3,00,000 received as compensation for termination of contract of agency.
(iii) Lump sum received as advance rent.
(iv) Overhaul expenses of second hand machinery.

(v) Payment to an employee to retain him in job.

ELABORATIVE QUESTIONS

1. ‘Every assessee is a person, but every person need not be an assessee’. Critically examine the statement
with reference to the relevant definitions under the provisions of the Income Tax Act, 1951.

2. “Income tax is a tax on income and not a tax on every item of money received.” Explain this statement with
reference to capital and revenue receipts.

ANSWERS/HINTS
Multiple Choice Question
1. (d); 2. (c); 3. (c); 4. (a); 5. (c); 6. (d)
Fill in the Blanks
1. Capital 2. Income Tax 3. Gross Total Income 4. Assessment Year 5. Circulars 6. 2016-17 7. 15%
Test Your Knowledge

1. ¥ 50,000 2. False

SUGGESTED READINGS

1. Dr. V.K. Singhania :  Students Guide to Income-tax; Taxmann Publications Pvt. Ltd.,
New Delhi.
2. Girish Ahuja and Ravi Gupta . Systematic Approach to Income-tax and Sales-tax; Bharat Law

House, New Delhi.
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Lesson 2

Basis of Charge, Scope of Total Income
and Residential Status

LESSON OUTLINE

LEARNING OBJECTIVES

— Charge of Income Tax (Section 4) Income tax is levied on the taxable income of
— Residential Status and Tax Liability every person. For calculation of income tax,
(Section 6) taxable income is the basis. To determine taxable

) o income, residential status of the person and

= Usel oy [eSREED @) [ehreieEs scope of total income are the initial steps. There

— Test for residence of HUF, Firms and are two types of taxpayers from residential point
other Associations of Persons of view — Resident in India and Non-resident in

India. Sourced based income in India is taxable
in India whether the person earning income is
— Meaning and Scope of total Income resident or non-resident. Conversely, foreign

(Section 5) sourced income of a person is taxable in India
only if such personis residentin India. Therefore,
the determination of the residential status of a
person is very significant in order to find out his
— Income received in India tax liability.

— Test for residence of companies

— Scope of total income on the basis of
residential status

— Income deemed to be received The basis for determination of residential status
varies from person to person. For instance,
residential status of an individual and HUF
— Income deemed to accrue or arise in depend upon the physical stay in India, while

India that of a corporate depends upon the places of
its effective management in previous year.

— Income accrued in India

— Tax incident vis-a-vis residential status

— Lesson Round Up At the end ot this Lesson, you will —

— Be able to determine the residential status
of a person

— Self Test Questions

— Be aware of the importance of residential
status for tax purposes

— Understand the scope of total income.

The residential status of the assessee is to be determined each year with reference to the “previous
year”. The residential status of the assessee may change from year to year. What is essential is the
status during the previous year and not in the assessment year. Moreover, the concept of residential
status is nothing to do with nationality or domicile of a person. An Indian, who is a citizen of India,
can be non-resident for Income Tax purposes, whereas a foreigner can be resident of India for
Income Tax purpose.
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|
CHARGE OF INCOME-TAX (SECTION 4)

Section 4 of the Act is the charging section. A section in a Act, which imposes a charge is referred to as a
charging section and a section merely providing rules for working out the charge so imposed is referred to as a
machinery section. It lays down the basis on which tax is imposed.

Accordingly, this section provides that:

Where any Central Act enacts that income-tax shall be charged for any assessment year at any rate or rates,
income-tax at that rate or those rates shall be charged for that year in accordance with, and subject to the
provisions (including provisions for the levy of additional income-tax) of, this Act in respect of the total income of
the previous year of every person :

Provided that where by virtue of any provision of this Act income-tax is to be charged in respect of the income
of a period other than the previous year, income-tax shall be charged accordingly.

Further, in respect of income chargeable under sub-section (1), income-tax shall be deducted at the source or
paid in advance, where it is so deductible or payable under any provision of this Act.

(a) income-tax shall be charged at the rate or rates prescribed in the Finance Act for the relevant previous
year; (discussed in 1st lesson)

(b) the charge of tax is on various persons specified in Section 2(31) (definition of persons, discussed in 1st
lesson);

(c) the income sought to be taxed is that of the previous year and not of the of assessment year; and

(d) the levy of tax on the assessee is on his total or taxable income computed in accordance with and
subject to the appropriate provisions of the Income-tax Act, including provisions for the levy of additional
income-tax.

RESIDENTIAL STATUS AND TAX LIABILITY (SECTION 6)

Total income of an assessee cannot be computed unless the person’s residential status in India during the
previous year is known. According to the residential status, the assessee can either be;

(i) Residentin India or
(i) Non-resident in India

However, individual and HUF cannot be simply called resident in India. If individual or HUF is a resident in India,
they will be either be :

(a) Resident and Ordinarily resident in India (ROR) or
(b) Resident but not Ordinarily resident in India (RNOR).

In case of persons other than individual and HUF, the residential status will be either resident in India or non-
resident in India.

Section 6 of the Income-tax Act prescribes the tests to be applied to determine the residential status of all tax
payers for purposes of income-tax. These are to be applied to determine residential status of for individuals,
companies. Hindu Undivided Families and firms, associations of persons, bodies of individuals and artificial juridical
persons.

An assessee’s residential status must be determined with reference to the previous year in respect of which the
income is sought to be taxed (and not with reference to the assessment year).
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TEST FOR RESIDENCE OF INDIVIDUAL

Basic Condition for a person to be Resident
Under Section 6(1) of the Income-tax Act, an individual is said to be resident in India in any previous year if he:

(a) is in India in the previous year for a period or periods amounting in all to one hundred and eighty-two
days or more i.e., he has been in India for at least 182 days during the previous year; or,

(b) has been in India for at least three hundred and sixty-five days (365 days) during the four years preceding
the previous year and has been in India for at least sixty days (60 days) during the previous year.

Exception to the basic condition
In the case of following individual —

(a) being a citizen of India, who leaves India in any previous year as a member of the crew of an Indian ship
as defined in clause (78) of section 3 of the Merchant Shipping Act, 1958 (44 of 1958), or for the
purposes of employment outside India,

(b) being a citizen of India, or a person of Indian origin within the meaning of Explanation to clause (e)
of section 115C, who, being outside India, comes on a visit to India in any previous year,

The provisions of the second condition shall apply in relation to that year as if for the words “sixty days (60
days)”, occurring therein, the words “one hundred and eighty-two days (182 days) “ had been substituted.

A person is deemed to be of Indian origin if he, or either of his parents or any of his grandparents, was born
in Undivided India. It may be noted that grandparents include both maternal and paternal grand parents.

Non-Resident

If an individual does not satisfy any of the above basic condition then, he will be treated as Non-Resident. It must
be noted that the fulfillment of any one of the above conditions (a) or (b) as applicable will make an individual
resident in India for tax purposes. Further it is to be noted that these conditions are alternative and not cumulative
in their application.

Resident and Ordinary Resident (ROR)

An individual may become a resident and ordinarily resident in India if he satisfy both the following conditions
given u/s 6(1)besides satisfying any one of the above mentioned conditions:

(i) he is a resident in atleast any two out of the ten previous years immediately preceding the relevant
previous year, and

(ii) he has been in India for 730 days or more during the seven previous years immediately preceding the
relevant previous year.

Resident and Not Ordinary Resident (RNOR)
An individual is not ordinarily resident in any previous year if —
(a) he has been a non-resident in India in nine out of the ten previous years preceding that year, or

(b) he has during the seven previous years preceding that year been in India for a period of, or periods amounting
in all to, seven hundred and twenty-nine days (729 days) or less.

Important Points

(i) The fact that an assessee is resident in India in respect of one year does not automatically mean that he
would be resident in the preceding or succeeding years as well. Consequently, the residential status of the
assessee should be determined for each year separately. This is in view of the fact that a person resident in one
year may become non-resident or not ordinarily resident in another year and vice versa.
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(i) It must also be noted that the residential status of an individual for tax purposes is neither based upon nor
determined by his citizenship, nationality and place of birth or domicile. This is because of the fact that, for tax
purposes, an individual may be resident in more than one country in respect of the same year.

(iii) The common feature in both the above conditions is the stay of the individual in India for a specified period.
The period of stay required in each of the conditions need not necessarily be continuous or consecutive nor it is
stipulated that the stay should be at the usual place of residence, business or employment of the individual.
Purpose of stay is immaterial in determining the residential status.

(iv) The stay may be anywhere in India and for any length of time at each place in cases where the stay in India
is at more places than one, what is required is the total period of stay should not be less than the number of days
specified in each condition.

(v) Steps to solve residential status of an Individual:
— Step 1: Determine whether the individual falls under exception to basic condition;

— Step 2: If yes, apply only first basic condition, if satisfied, then he will be resident otherwise non-resident.
If no, then apply both basic conditions and Individual becomes Resident on satisfaction of any one of
the conditions.

— Step 3: Check if satisfy the test of ‘Ordinary Resident’, if yes, then he will be called ROR, otherwise he
will be called RNOR.

(vi) India means territory of India, its territorial waters, continental shelf, Exclusive Economic Zone (upto 200
nautical miles) and airspace above its territory and territorial waters.

(vii) Where the exact arrival and departure time is not available then the day he comes to India and the day he
leaves India is counted as stay in India.

DETERMINING
RESIDENTIAL STATUS OF INDIVIDUAL

4 N
RESIDENT AND NOT ORDINARILY NON-RESIDENT
ORDINARILY RESIDENT RESIDENT
(Satisfies either condition (Satisfies either condition (Neither satisfy condition
1 or 2 but not condition 3) 1 or 2 and also satisfies 1 nor condition 2)
9 condition 3) )

Condition 1: If individual is in India in the previous year for a total period of 182 days or more.

Condition 2: If he has been in India for at least 365 days during the 4 years preceding the previous year and has
been in India for at least 60 days during the previous year. However, this 60 days shall be read as 182 days, if
he is a:

— Citizen of India, who leaves India in any previous year as a member of the crew of an Indian ship, or for
the purpose of employment outside India or

— Citizen of India or of Indian origin engaged outside India (whether for rendering service outside or not)
and who comes on a visit to India in the any previous year.

Condition 3: An individual who has been a non-resident in India in at least nine out of the ten previous years
preceding that year, and has during the seven previous years preceding that year been in India for a period of,
or periods amounting in all to 729 days or less.
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Mr. P, an Indian Citizen, is living in Delhi since 1960, he left for Japan on July 1, 2012 and comes back on
August 7, 2016. Determine his residential status for the assessment year 2017-18.

Solution:

Stay in India for a minimum period of 182 days in the previous year:

Mr. P has stayed in India for 237 (viz. 25 + 30 + 31 + 30 + 31 + 31 + 28 + 31) days in the previous year 2016-17.
So, this test is satisfied.

So, Mr. P shall be a resident in India during the previous year 2016-17. (Assessment year 2017-18).

Keeping in view the facts of the given case, Mr. P satisfies the two additional conditions also namely:

— He is resident in two out of ten previous years preceding the relevant previous year.

PY Stay in PY Stay during PY Basic Condition | Resident/Non-
(days) (days) Satisfied Resident
2015-16 | Nil — None Non-Resident
2014-15 | Nil - None Non-Resident
2013-14 | Nil - None Non-Resident
2012-13 | 30+31+30+1= 92 | 365 days Second Resident

— His stay in India is also more than 730 days in 7 previous years preceding the relevant previous year. As
he left for Japan on 1st July 2011.

PY Stay (days)
2015-16 Nil
2014-15 Nil
2013-14 Nil
2012-13 92
2011-12 366
2010-11 365
2009-10 365
Total Stay in 7 Previous Years 1188

Hence, Mr. P is resident and ordinary resident in India for the assessment year 2017-18.
lllustration 2

Dr. Z, an Indian Citizen and a Professor in [IM, Lucknow, left India on September 15, 2016 for USA to take up
Professor’s job in MIT, USA. Determine his residential status for the assessment year 2017-18.

Solution:

Dr. Z being a citizen of India and who has gone out of the country for employment, will be governed by 182 days
test only and therefore the second condition under section 6(1), i.e. 60 days during relevant previous year shall
not be applicable.
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Dr. Z stayed in India for 168 (viz. 30 + 31 + 30 + 31 + 31 + 15) days only in the relevant previous year.

Hence, Dr. Z shall be a non-resident in India for the assessment year 2017-18 as condition by stay of 182 days
in relevant previous year is not satisfied.

lllustration 3

Mr. R is a foreign citizen. Determine his residential status for the assessment year 2017-18 on the assumption
that during financial years 2002-03 to 2016-17, he was present in India as follows:

P.Y Days P.Y. Days
2016-2017 185 days 2008-2009 300 days
2015-2016 85 days 2007-2008 150 days
2014-2015 275 days 2006-2007 200 days
2013-2014 75 days 2005-2006 180 days
2012-2013 200 days 2004-2005 20 days
2011-2012 90 days 2003-2004 40 days
2010-2011 150 days 2002-2003 300 days
2009-2010 30 days
Solution :

The facts of the given case may be presented in the form of the following table:

Year Presence in India
2016-2017 185
2015-2016 85
2014-2015 275
2013-2014 75
2012-2013 200
2011-2012 90
2010-2011 150
2009-2010 30
2008-2009 300
2007-2008 150
2006-2007 200
2005-2006 180
2004-2005 20
2003-2004 40
2002-2003 300
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The following facts are now available:
(i) Stay of Mr. P during the previous year 2016-17 is 185 days.

(i) Mr. P is resident in India in two out of ten previous years preceding the relevant previous year (viz.
resident in 2015-16 on satisfaction of 2nd Basic Condition and resident in 2014-15 on satisfaction of 1st
Basic Condition).

(iii) Stay of Mr. P in India is also more than 730 days in 7 previous years preceding the relevant previous year.

Hence, Mr. P shall be a resident and ordinary resident for the assessment year 2017-18.

Illustration 4

Mr. B is a foreign citizen. His father was born in Delhi in 1960 and mother was born in England in 1965. His
grandfather was born in Delhi in 1935. Mr. Ais coming to India to see Taj Mahal and visit other historical places
in India. He comes to India on 1%t November, 2016 for 200 days. He has never come to India before. Determine
his residential status for AY 2017-18.

Solution:

Mr. B falls in exception to basic conditions as he is a Person of Indian Origin (as his grandfather was born in
undivided India) and he comes on a visit to India during relevant Previous year. Therefore, only first basic
condition of 182 days during relevant previous year would be checked.

Stay during relevant PY 2016-17 = 1t Nov, 2016 to 31 March, 2017 = 30+31+31+28+31 = 151 days
Mr. B is Non-resident in India for PY 2016-17 as he does not satisfy first basic condition.

TESTS OF RESIDENCE FOR HINDU UNDIVIDED FAMILIES, FIRMS AND OTHER ASSOCIATIONS
OF PERSONS

The test to be applied to determine the residential status of a HUF, Firm or other Association of Persons is based
upon the control and management of the affairs of the assessee concerned. The tests based on the period of
stay in India applicable to individuals cannot be applied to these assessees for obvious reasons.

Meaning of place of control and management:

The expression control and management refers to the functions of decision-making and issuing directions
but not the places where from the business is carried on.

In other words, the Control and Management means taking policy decisions relating to business. Policy
decisions are concerning finance, marketing, production, advertising, personnel etc. It does not mean day to
day operations of the concern/assessee. The control and management is situated at that place where policy
decisions are taken.

— Control and Management of HUF: It is with Karta or its Manager.
— Control and Management of Firm/AOP: It is with Partners/Members.

A HUF, firm or other association of persons is said to be resident in India within the meaning of Section 6(2) in
any previous year, if during that year the control and management of its affairs is situated wholly or partly in
India. If the control and management of its affairs is situated wholly outside India during the relevant previous
year, it is considered non resident.

A HUF can be “not ordinarily resident”

If manager/karta has been a not ordinarily resident in India in the previous year in accordance with the tests
applicable to individuals. Where, during the last ten years the kartas of the H.U.F. had been different from one
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another, the total period of stay of successive kartas of the same family should be aggregated to determine the
residential status of the karta and consequently the H.U.F.

In other words, if Karta of Resident HUF satisfies both the following additional conditions (as applicable in case
of Individual) then Resident HUF will be ROR, otherwise it will be RNOR:

Additional Conditions :

(1) Karta of Resident HUF should be resident in atleast 2 previous years out of 10 previous year immediately
preceding relevant previous year.

(2) Stay of Karta during 7 previous year immediately preceding relevant previous year should be 730 days
or more.

Note:

It is immaterial whether Karta is Resident or Non-Resident during relevant previous year, for the purpose of
determining whether HUF is ROR or RNOR. If Karta satisfies both the additional conditions, then HUF will be
ROR, otherwise RNOR.

Firms, association of persons, local authorities and other artificial juridical persons can be either resident
(ordinarily resident) or non-resident in India but they cannot be not ordinarily resident in India.

IMPORTANT POINTS

— Even if negligible portion of the control and management of the affairs is exercised from India, it will be
sufficient to make the family, firm or the association resident in India for tax purposes. For instance, if the
affairs of a firm are controlled partly from India and partly from Bangladesh, the firm would be resident in
India.

— While the control and management of the affairs of the firm or family would necessarily be exercised by
the partners of the firm or members of the family, the residential status of the members or partners is
generally irrelevant for determining the residential status of the firm or family. But in cases where the
residential status of the partners materially affects or determines the place of control and management
of the affairs of the firm, the residential status of the member or partners should also be taken into
account in determining the residential status of the firm or the family.

— The mere fact that all the partners are resident in India does not necessarily lead to the conclusion that
the firm is resident in India because there may be cases where even though the partners are resident in
India, control and management of the affairs of the firm is exercised from outside India.

— A Hindu Undivided Family would generally be presumed to be resident in India unless the assessee
proves to the tax authorities that the control and management of its affairs is situated wholly outside
India during the relevant accounting year.

HUF, Firm or Association of
Persons (AOP)

Resident Non resident
If during that the previous year the control If the control and management of its
and management of its affairs is situated affairs is situated wholly outside

wholly or partly in India. India during the previous year.
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A Resident HUF would be either ROR if karta of HUF also satisfies both the additional condition. Otherwise HUF
would be RNOR.

Illustration 1

ABC HUF’s whole affairs of business are completely controlled from India. Determine its Residential status for
AY 2017-18 (a) if Karta is ROR in India for that year (b) If Karta is NR in India but he satisfies both the additional
conditions (c) If Karta is RNOR in India.

Solution:

HUF would be Resident in India as Control and Management is wholly situated in India.Determination of whether
HUF is ROR or RNOR:

(a) HUF is ROR in India as Karta would be satisfying both the additional conditions (because he is ROR).

(b) HUF is ROR in India as Karta is satisfying both the additional conditions. Karta’'s residential status
during relevant previous year (i.e. resident/non-resident) is irrelevant.

(c) HUF is RNOR as Karta does not satisfy both the additional conditions.

Illustration 2

AB & Co. is a partnership firm whose operations are carried out in India. However, all meetings of partners
take place outside India as all the partners are settled abroad. Determine Residential status of firm for AY
2017-18.

Solution:

AB & Co. is Non-Resident in India during relevant previous year as Control and Management (place where
policy decisions are taken, here it is the place where meetings are held) is wholly situated outside India.

TESTS OF RESIDENCE FOR COMPANIES

All Indian companies within the meaning of Section 2(26) of the Act are always resident in India regardless of the
place of control and management of its affairs.

In the case of a foreign company the place of control and management of its affairs is the basis on which the
company’s residential status is determinable.

Accordingly a company shall be said to be resident in India in any previous year, if —
(i) itis an Indian company; or
(ii) the control and management of its affairs is wholly situated in India.
It must be noted that only an individual or a HUF can be resident, not ordinarily resident or
non-resident in India. All other assesses can be either resident or non-resident in India but

cannot be not ordinarily resident in the matter of their residential status for all purposes of income
tax.

The assessment should, in every case, be made in accordance with the provisions of the law in force in the
relevant assessment year and not the law applicable to the previous year.

Note: The Finance Act, 2015 amended the above provision so as to provide that a company would be resident
in India in any previous year if it is an Indian company or its Place of Effective Management (POEM) in that year
is in India. The POEM was defined to mean a place where key management and commercial decisions that are
necessary for the conduct of the business of an entity as a whole are in substance made.
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However, POEM based residence test has been deferred by one year vide Amendment in Finance Act, 2016
and the determination of residence based on POEM shall be applicable from 01/04/17.

MEANING AND SCOPE OF TOTAL INCOME (SECTION 5)

Section 4 of the Act imposes a charge of tax on the total or taxable income of the assessee. The meaning and
scope of the expression of total income is contained in Section 5. The total income of an assessee cannot be
determined unless we know the residential status in India during the previous year. The scope of total income
and consequently the liability to income-tax also depends upon the following facts:

(a) whether the income accrues or is received in India or outside,
(b) the exact place and point of time at which the accrual or receipt of income takes place, and

(c) the residential status of the assessee.

Scope of Total income has been defined on the basis of Residential status
(A) Resident and Ordinarily Resident Assessee

According to Sub-section (1) of Section 5 of the Act the total income of a resident and ordinarily resident assessee
would consist of:

(i) income received or deemed to be received in India during the accounting year by or on behalf of such
person;

(ii) income which accrues or arises or is deemed to accrue or arise to him in India during the accounting
year;

(iii) income which accrues or arises to him outside India during the accounting year.

It is important to note that under clause (iii) only income accruing or arising outside India is included. Income
deemed to accrue or arise outside India is not includible.

(B) Resident but Not Ordinarily Resident In India

Proviso to section (1) of section 5 the total income in case of resident but not ordinarily resident in India
(i) income received or deemed to be received in India during the accounting year by or on behalf of such person;
(ii) income which accrues or arises or is deemed to accrue or arise to him in India during the accounting year;

(iii) income which accrues or arises to him outside India during the previous year if it is derived from a
business controlled in or a profession set up in India.

(C) Non-Resident

Sub-section (2) of Section 5 provides that the total income of a non-resident would comprise of:
(i) income received or deemed to be received in India in the accounting year by or on behalf of such person;
(ii) income which accrues or arises or is deemed to accrue or arise to him in India during the previous year.

Explanation 1. — Income accruing or arising outside India shall not be deemed to be received in India within the
meaning of this section by reason only of the fact that it is taken into account in a balance sheet prepared in
India.

Explanation 2. — For the removal of doubts, it is hereby declared that income which has been included in the
total income of a person on the basis that it has accrued or arisen or is deemed to have accrued or arisen to him
shall not again be so included on the basis that it is received or deemed to be received by him in India.
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Place and date of receipt of income

The place and date of receipt of income are two important factors for levying tax. When the amount is received
in cash and directly from the debtor, there is no difficulty in deciding the place and date of receipt. But when the
payment is made by cheque or by post, the place and date of receipt is determined as follows:

(i) Date of receipt when receipt is by cheque

If the payment is made by the drawee on presentment of the cheque, the date of receipt of the cheque and not
the date of its encashment shall be the date of receipt.

(ii) Place of receipt when payment is made by cheque and by post

In this case, if the Post Office is the agent of the creditor, the place of posting by the debtor shall be regarded as
the place of receipt by the creditor. If, on the other hand, there is no specific understanding that the payment is
to be made by post, the place of receipt by the creditor would be the place of receipt.

(iii) Place of receipt when receipt is through a Postal Money Order, or by Insured Post

In this case, the place of receipt is to be determined on the basis of who (creditor or debtor) bears the postal
expenses. If the postal expenses are borne by the creditor, the place of debtor would be place of receipt. If, on
the other hand, the debtor bears the postal expenses, the place of creditor would be the place of receipt.

(iv) Date and place of receipt in case of articles sent by V.P.P.

In this case the place of the delivery by the Post Office would be the place of receipt and the date of receipt
would be the date of payment by the buyer.

(v) Payment by transfer of immovable property

Whenever any immovable property is accepted in satisfaction of a claim, the date of receipt would not be the
date when possession is given but the date of receipt would be when a conveyance is executed.

(vi) Issuing receipt in advance

When a receipt is issued in advance but the payment is not received during the accounting year, it cannot be
treated as receipt during the accounting year when the receipt is issued.

Income received in India
Income received in India is taxable regardless of the assessee residential status therefore it has great significance.

(i) The receipt contemplated for this purpose refers to the first receipt of the amount in question as the
income of the assessee.

For instance, if Areceives his salary at Delhi and sends the same to his father, the salary income of Ais
a receipt for tax purposes only in the hands of A; his father cannot also be said to have received income
when he receives a part of the income of A. In the hands of A's father it is only a receipt of a sum of
money but not a receipt of income.

(i) Method of Accounting: Although receipt of income is not the sole test of its taxability, the receipt of
income would be the primary basis for determining the taxability of the amount in cases where the
assessee follows the cash system of accounting; however, where the assessee follows the mercantile
system of accounting the income would become taxable as the income of the accounting year in which
it falls due to the assessee regardless of the date or place of its actual receipt.

(iii) While considering the receipt of income for tax purposes both the place and the date of its receipt
must be taken into account. The income in question should be not only received during the accounting
year relevant to the assessment year but must also be received in India in order to constitute the
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basis of taxation. Thus, if an item of income is first received outside India and after a few years is
brought into India the subsequent receipt of the same amount in India should not be taken as the
basis of taxing the same since the same income cannot be received twice and it will be known as
Remittances.

For the purpose of taxation both actual and constructive receipt must be taken into account. Receipt by
some other person on behalf of the assessee should be treated as receipt by the assessee for being
taxed in his hands.

The question of taxability of a particular income received by the assessee depends upon the nature of
income. For instance, income from salaries and interest on securities would attract liability to tax
immediately when it falls due to the assessee regardless of its actual receipt by or on behalf of the
assessee.

Income deemed to be received in India

In addition to the income actually received by the assessee or on his behalf, certain other incomes not actually
received by the assessee and/or not received during the relevant previous year, are also included in his total
income for income tax purposes. Such incomes are known as income deemed to be received. Some of the
examples of such income are:

(i)
(ii)
(iii)
(iv)
(v)

(vii)

(viii)

All sums deducted by way of taxes at source (Section 198).

Incomes of other persons which are included in the income of the assessee under Sections 60 to 64.
The amount of unexplained or unrecorded investments (Section 69).

The amount of unexplained or unrecorded moneys, etc. (Section 69A).

The annual accretion in the previous year to the balance standing at the credit of an employee participating
in a Recognised Provident fund to the extent provided in Rule 6 of Part A of the Fourth Schedule
[Section 7(i)]. The contributions made by the employer to Recognised Provident Fund in excess of 12%
of the employees salary and the interest credited to the Provident Fund account of the employee in
excess of the prescribed rate shall be included in the salary income of the employee. This amount is
known as annual accretion.

The transferred balance in a Recognised Provident Fund to the extent provided in Rule 11(4) of Part A
- Fourth Schedule [Section 7(ii)].

When provident fund is recognised for the first time in a particular year, the existing balance to the credit
of an employee on the date of recognition, which is carried into the recognised provident fund, is called
the transferred balance. The amount of the transferred balance, less the employees own contributions
included therein, is deemed to be the income of the year in which recognition takes place. The amount
contributed by the employer to the provident fund and the interest on his contribution is included in the
income under the head Salaries and the interest on the contributions made by the employee is included
in the income under the head “Income from other sources”.

Any dividend declared by a Company or distributed or paid by it within the meaning of Section 2(22)
[Section 8(a)].

Any interim dividend unconditionally made available by the Company to the member who is entitled to it
[Section 8(b)].

The Supreme Court verdict in Standard Triumph Motor Co. Ltd. v. CIT (1993) 201 ITR 391, seems to
have made the lot of non-residents in particular more vulnerable. The Court in that case held that a
credit entry in the books of the buyer of goods or services in favour of the supplier of goods or services
tantamount to receipt of money by the latter. By equating credit entry with receipt itself the judgment
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exposes non-residents to Indian tax liability where they were not all along liable on the basis of mere
credit entry. Because a resident is in any case liable to tax on his world income and therefore this
judgment affects a non-resident more than it affects a resident.

Income accrued in India

The accrual of income is different and distinct from the receipt of income discussed above. Sometimes in the
context of accrual or arisal the word earned is used. A person may be said to have earned his income in the
sense that he has contributed to the production by rendering of goods or services. But in order that the income
may be said to have accrued to him, an additional element is necessary, that is, he must have created a debt in
his favour. Income is said to accrue when it comes into existence for the first time or at the point of time when the
right to receive the income arises although the right may be exercised or exercisable at a future date. Income is
said to be received when it reaches the assessee. When the right to receive the income becomes vested in the
assessee, it is said to accrue or arise.

Income is said to accrue only to that person who is lawfully entitled to that income. Income accrues at the place
where the source of the income is situated, which may or may not be the same as the place from which the
business activities are carried on. Normally, income accrues at the place where the contract yielding the income
is entered into and for this purpose the contract should be taken to have been entered into at the place where
the offer is accepted.

As already stated, the total income in the case of any non-resident assessee consists of:
(a) income received or deemed to be received in India, regardless of the place of its accrual, and

(b) income which accrues or is deemed to accrue in India regardless of the place of its receipt. Thus, the
accrual of income as the basis of taxation is more important in the case of non-residents than all other
classes of assessees. Accordingly, a non-resident partner of a resident partnership firm carrying on its
business outside India is taxable in India on the entire amount of his share of the firms income from its
foreign business; such a partner cannot claim tax exemption in respect of even a part of his share of the
firms income corresponding to the firms foreign income. This is because of the fact that, so far as the
partner is concerned, the source of his income (i.e., his share in firms profits) is situated in India (as the
firm is resident in India) and the income consequently arises in India.

Income deemed to accrue or arise in India

According to section 9 of the Act, certain incomes are deemed to accrue or arise in India which are discussed
below:

(a) Income by virtue of business connection

— Income arising through or from business connection to any assessee is deemed to accrue or arise in
India where a business connection actually exists whether with or without a regular agency, branch or
other type of commercial association.

— For purposes of deeming income to accrue or arise in India, the expression ‘business connection’ must
be taken to have wider scope that what is commonly understood by it. It is entirely different from the
carrying on of a business although business connection may have some direct or indirect relationship
with the business carried on.

— The Supreme Court has held that business does not necessarily mean trade or manufacture only, it is
being used as including within its scope professions, vocations and callings [Barendra Prasad Ray and
Others v. I.T.O. (1981) ITR, p. 295].

— If income accrues to any person outside India by virtue of his business connection in India, whether
directly or indirectly, that income must be deemed to accrue or arise in India for purposes of income-tax
assessment.
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In cases where all the operations or activities of a business are not carried on in India but a part of them
arise by virtue of the business connection in India, the income which is deemed to accrue or arise in
India, should be taken to be only that part which could reasonably by attributed to the operations carried
on in India. Rule 10 of the Income-tax Rules contains the basis on which the income attributable to the
operations carried out in India could be deemed to accrue or arise in India.

However, where a substantial part of a non-residents output is sold in the Indian market through brokers
to various customers in India, or mere rendering of services outside India to a person carrying on
business in India does not amount to a business connection in India.

Similarly, where an Indian exporter selling goods through non-resident selling agents, receives sale
price in India, credits commission on sales to non-resident agents in his books of account and remits the
amount to them later, such commission to non-residents is neither received or deemed to be received in
India nor deemed to accrue or arise in India [C.I.T. v. Toshoku Ltd. (1980) 125 ITR p. 525 (S.C.)].

THE MEANING OF THE EXPRESSION ‘BUSINESS CONNECTION’

The expression business connection includes:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

the maintenance of a branch office, factory, agency, receivership, management or other establishment
for the purchase or sale of goods or for transacting any other business;

the erection of a factory where the raw products purchased locally are processed or converted into
some form suitable for export outside India;

appointing an agent or agents in India for the systematic and regular purchase of raw materials or
other commaodities or for the sale of the non-residents goods, or for any other purpose;

the formation of a close financial association between a resident and a non-resident company which
may or may not be related to one another as a holding and subsidiary company;

the formation of a subsidiary company to sell or otherwise deal with the products of the non-resident
parent company;

the grant of a continuing licence to a non-resident for the purpose of exploitation for profit of an asset
belonging to the non-resident even though the transaction in question may be treated as an out and
out sale by the parties concerned.

No Business connection in India in following cases of Non-Resident.

(1) Tax Exemption for encouraging Export :

For the purpose of encouraging exports, a specific tax concession has been given by providing that no
income shall be deemed to accrue or arise in India to a non-resident through or from his operations
which are confined to the purchase of goods in India for the purpose of export.

This exemption is available to a non- resident even though he keeps an office agency for the purpose of
buying and export. This exemption is, however, not available to residents or not ordinarily residents.

In order to qualify for tax exemption, it is essential that the operations of the non- residents, although
arising from business connection, should be confined to the purchase of goods for the purpose of
export outside India.

Consequently, the exemption would not be available if the goods purchased in India are sold in India or
are not exported outside India.

Further, if the non-resident works up the raw-materials into finished or semi-finished products, the
exemption would be withdrawn and he would become chargeable on such portion of the profits as is
attributable to his manufacturing it in India.
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(2) Operations confined to collection of news and views for transmission outside India by or on behalf of Non
Resident who is engaged in the business of running news agency or of publishing newspapers, magazines or
journals;

(3) Operations confined to shooting of cinematograph films in India if such Non-Resident is:

(a)
(b)
(c)

an Individual — he should not be a citizen of India; or
a firm — the firm should not have any partner who is a citizen of India or who is resident in India; or

a company — the company does not have any shareholder who is a citizen of India or who is resident in
India

(b) Income arising from any asset or property in India:

Income arising in a foreign country from any property situated in India would be deemed to accrue or
arise in India.

In this context, the term property does not refer to house property alone but it refers to all tangible
properties whether movable or immovable. For instance, the rent or hire charges for the use of buildings
or machinery of the assessee which, under an agreement are payable only outside India, would be
deemed to accrue or arise in India.

Income arising through or from any asset or source of income in India would also be deemed to accrue
or arise in India.

In this context, the term source means not a legal concept but something which a practical man would
regard as a real source of income.

The term property does not refer to the property dealt with by Sections 22 and 23, but it includes any
tangible movable or immovable property. The term asset would, however, include all intangible rights
and, consequently, interests, dividends, patents and copyrights, royalties, rents etc. will be an Income
from assets.

(c) Capital asset:

Capital gains arising to an assessee from the transfer of a capital asset situated in India would be
deemed to accrue or arise in India irrespective of the fact whether the capital asset in question represents
a movable or immovable property or a tangible or intangible asset.

It is also immaterial whether the consideration for the transfer of the capital asset is actually paid or
payable in India or outside.

The place of registration of the document of transfer of property is equally immaterial.

However, if the capital asset, prior to the transfer, is situated outside India, the provisions of Section 9(1)
would not apply to deem the capital gains arising on the transfer as accruing or arising in India for
purposes of its taxation in India.

(d) Income from salaries

Income which is chargeable under the head Salaries is deemed to accrue or arise in India in all cases
when earned in India. For this purpose income is said to be earned in India if the services are rendered
in India.

The actual place of accrual of the salaries, the residential status of the employer, the citizenship or
nationality of the employee and whether the employee is a Government servant or an employee of
private enterprise are immaterial.

However, under Sub-section (2) of Section 9, any pension payable outside India to a person residing
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permanently outside India should not be deemed to accrue or arise in India if the pension is payable to
civil servants and retired judges provided they were appointed before the 15th August, 1947 and continued
to serve after the constitution came into operation.

Barring this exception, non-residents and not ordinarily residents entitled to receive salary or pension
earned by them in India would be deemed to receive income which has accrued in India even though
the income may be actually accruing and received outside India.

Income from salaries payable by the Government to a citizen of India outside India for his services
rendered outside India, is deemed to accrue or arise in India even though the income is actually accruing
outside India and is also received outside India. Thus, under this provision, salary income of all
Government servants, working outside India is deemed to accrue in India. In the absence of this provision
they would not be chargeable to tax in respect of such income as they would, after some time, become
non-residents.

This provision to deem income as accruing in India applies only in respect of their income from salary
but not in respect of the allowances and perquisites to which they are entitled to while serving in a
foreign country.

Section 10(7) of the Income-tax Act, 1961 contains a specific provision to exempt Government servants
from tax on their services in a foreign country partly to meet the higher cost of living in that country.

Salaries paid by the Indian Government in a foreign country to citizens of the foreign country should not,
however, be deemed to accrue in India since this provision applies only to Indian citizens employed by
the Government who are rendering service outside India.

(e) Taxability of Interest: Interest payable in following cases will be deemed to accrue or arise in India and will
be taxable in the hands of recipient irrespective of his residential status (i.e. ROR, RNOR or NR).

Interest payable by:

(i) Government; or

(i) A Resident in India, except where interest is payable in respect of moneys borrowed and used for the

purpose of business or profession carried outside India or earning any income from any source outside
India (i.e. Interest payable by a Resident for loan used in India for any purpose, whether for business or
profession or otherwise);

(iii) A Non-Resident in India provided interest is payable in respect of moneys borrowed and used for a

business or profession carried on in India (i.e. Interest payable by a Non-Resident for loan used for only
business or profession in India)

(f) Taxability of Royalty: Royalty payable in following cases will be deemed to accrue or arise in India and will
be taxable in the hands of recipient irrespective of his residential status (i.e. ROR, RNOR or NR).

Royalty payable by:

(i) Government; or

(i) A Resident in India except where it is payable in respect of any right/information/property used for the

purpose of a business or profession carried on outside India or earning any income from any source
outside India (i.e. Royalty payable by a Resident for right/information/property used for any purpose in
India whether business or profession or for earning other incomes);

(iii) A Non-Resident in India provided royalty is payable in respect of any right/information/property used for

the purpose of the business or profession carried on in India or earning any income from any source in
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India (i.e. Royalty payable by a Non-Resident for right/information/property used for any purpose in
India whether business or profession or for earning other incomes)

(g) Taxability of Fees for Technical Services: Fees for technical services payable in following cases will be
deemed to accrue or arise in India and will be taxable in the hands of recipient irrespective of his residential
status (i.e. ROR, RNOR or NR).

Fees for technical services payable by:

(i)
(ii)

(iii)

Government; or

A Resident in India except where services are utilized for the purpose of a business or profession
carried on outside India or earning any income from any source outside India (i.e. Fees for technical
services payable by a Resident for services utilised for any purpose in India whether business or
profession or for earning other incomes);

A Non-Resident in India provided fee is payable in respect of services for the purpose of a business or
profession carried on in India or earning any income from any source in India (i.e. Fees for technical
services payable by a Resident for services utilised for any purpose in India whether business or
profession or for earning other incomes);

(h) Taxability of Dividend :

Dividend paid by any Indian company outside India is deemed to accrue or arise in India and the income
is consequently chargeable to income-tax irrespective of the fact whether the dividend is interim dividend
or a final dividend and whether it is an actual dividend or a notional dividend.

The place of declaration of the dividend is immaterial and the date of payment is equally immaterial for
deeming the income to accrue in India.

Normally, dividend income arises at the place where the source of income is situated, i.e., where the
shares yielding the income are kept. Shares are said to be situated at the place where the share register
of the company is kept. While the share register of a company should ordinarily be kept at the place
where its registered office is located, even if the share register is kept outside India and the dividends
are declared outside India, the dividend would still be deemed to accrue in India because the company
is an Indian company. It is another matter that dividend paid/payable by Indian companies has been
exempted vide Section 10(34) with the introduction of the system of distribution tax which has shifted
the incidence of tax on dividend to the company from the shareholder.

Dividends declared by foreign companies outside India would not, however, be deemed to accrue or
arise in India even in cases where the foreign company is resident in India because of the control and
management of its affairs being situated wholly in India.

In order to deem the dividend income as arising in India, the residential status of the shareholder
as also the status of the assessee, whether he is an individual, company or local authority, are
irrelevant.
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Test Your Knowledge

1. Which of the following meaning does the expression ‘Business Connection’
take into account?

(a) Building a housing complex
, (b) Maintenance of branch office

(c) Appointing an agent

(d) Formation of close financial association

Apportionment of income between spouses governed by Portuguese civil code
(Section 5A)

Where the husband and wife are governed by the system of community of property (known under the Portuguese
Civil Code of 1860 as COMMUNIAO DOS BENS) in force in the state of Goa and the Union territories of Dadra
and Nagar Haveli and Daman and Diu, the income under each head of income (other than under the head
salaries) shall be apportioned equally between the husband and the wife and such income shall not be assessed
as that of the community of property whether treated as an association of persons or as a body of individuals).
Under this provision, even the income from profession will be apportioned equally between the husband and
wife. However, in the case of salary income, it will be assessed in the hands of the spouse who has actually
earned it. After the income has been apportioned in the aforesaid manner, it will be included separately in the
total income of the husband and the wife respectively, and the remaining provisions of the income-tax shall
apply accordingly.

Tax incidence vis-a-vis residential status

Tax incidence is vis-a-vis residential status of all assesses is indicated in the following table.

Where tax incidence arises in case of Resident or Resident but Non-
Resident & not Ordinarily | Resident
Ordinarily Resident
Resident
Income received in India (Whether accrued in or outside YES YES YES
India)
Income deemed to be received in India (Whether accrued YES YES YES

in or outside India)

Income accruing or arising in India (Whether received in YES YES YES
India or outside India)

Income deemed to accrue or arise in India (Whether YES YES YES
received in India or outside India)

Income received and accrued outside India from a YES YES NO
business controlled or a profession set up in India

Income received and accrued outside India from a YES NO NO
business controlled from outside India or a profession
set up outside India
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Income earned and received outside India but later on NO NO NO
remitted to India (whether tax incidence arises at the time
of remittance?)

Past untaxed profits (not taxable as relates to past years) NO NO NO
Agricultural Income in India [Exempt under Section 10(1)] NO NO NO
Long term capital gain [on STT paid shares or on shares NO NO NO

sold through stock exchange] Exempt u/s 10(38)

Dividend from a Domestic Company [Exempt u/s 10(34)] NO NO NO
or Income from Mutual funds specified u/s 10(23D)
[Exempt u/s 10(35)]

Gifts from relatives or on marriage or under will etc. (or NO NO NO
gifts from others upto ¥ 50,000 in a year)

The above table depicts that the first four incomes are chargeable to tax in India in respect of all assesses,
irrespective of their residential status. In the case of a resident or resident and ordinarily resident assessee, tax
incidence is the highest as income accruing in any part of the world attracts tax incidence in India. The tax
incidence, on the other hand, is the lowest in the case of non-resident as only such income as accrued or is
received or deemed to be received in India is liable to tax.

In respect of incomes which are deemed to accrue or arise in India, it is immaterial as to who the assessee is
or what the nature or status of the assesse’s position in India. Since income which is deemed to accrue or
arise in India is taxable in the hands of all assesses regardless of their residential status, nationality, citizenship,
place of birth, the domicile or business. However, the above table has a major role in determining the tax
incidence in case of non- residents and also in cases where the income is actually accruing or arising outside
India.

Test Your Knowledge

2. Tax exemption is available to a non-resident even though he/she keeps an
office agency for the purpose of buying and export.

7 * True
* False

lllustration: Mr. X earns the following income during the previous year ended 31st March, 2017. Determine the
income liable to tax for the assessment year 2017-18 if Mr. X is (a) resident and ordinarily resident in India, (b)
resident and not ordinarily resident in India, and (c) non-resident in India during the previous year ended 31st
March, 2017.

— Profits on sale of a building in India but received in Holland- ¥ 20,000
— Pension from former employer in India received in Holland- ¥ 14,000

— Interest on U.K. Development Bonds (1/4 being received in India) - ¥ 20,000
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— Income from property in Australia and received in U.S.A. - ¥ 15,000

— Income earned from a business in Abyssinia which is controlled from Zambia (X 30,000 received in
India) - ¥ 70,000

— Dividend on shares of an Indian company but received in Holland [not qualifying for exemption under
Section 10(34)] - ¥ 10,000

— Profits not taxed previously brought into India- ¥ 40,000
— Profits from a business in Nagpur which is controlled from Holland- ¥ 27,000

Solution: Computation of income liable to tax:

Particular Resident & Resident but Non-
Ordinarily not Ordinarily | Resident

(9] Resident () (%)

Profits on sale of a building in India but received in Holland 20,000 20,000 20,000

(accrued in India received outside India)

Pension from former employer in India received in 14,000 14,000 14,000

Holland (accrued in India, received out of India)

Interest on U.K. Development Bonds 5,000 5,000 5,000

(Accrued out of India, 1/4th received in India)

Interest on U.K. Development Bonds 15,000 Nil Nil

(Accrued out of India, 3/4th received out of India)

Income from property in Australia and received in U.S.A. 15,000 Nil Nil
(Accrued and received out of India)

Income earned from a business in Abyssinia which 70,000 30,000 30,000
is controlled from Zambia
(Business controlled outside India)

Dividend on shares of an Indian company but 10,000 10,000 10,000
received in Holland (Accrued in India)

Profits not taxed previously brought into India (Not Nil Nil Nil
an income so not taxable)

Profits from a business in Nagpur which is controlled 27,000 27,000 27,000
from Holland (Accrued in India)

Total 1,76,000 1,06,000 1,06,000

lllustration: A had the following income during the previous year ended 31st March, 2017:

Salary Received in India for three Months - 39,000

Income from house property in India- 13,470

Interest on Saving Bank Deposit in State Bank of India- ¥ 1,000

Amount brought into India out of the past untaxed profits earned in Germany- 20,000

Income from agriculture in Indonesia being invested there-312,350

Income from business in Bangladesh, being controlled from India- 310,150
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— Dividends received in Belgium from French companies,out of which3 2,500 were remitted to India- 23,000

You are required to compute his total income for the assessment year 2017-18 if he is: (1) a resident; (ii) a not
ordinarily resident, and (iii) a Non-resident.

Solution: Computation of total income of A is given below:

Particular Resident & Resident but Non-
Ordinarily not Ordinarily | Resident
Resident (%) Resident (%) 9]
Salary Received in India for three Months (Indian received 9,000 9,000 9,000
in India)
Income from house property in India (Income accrue or 13,470 13,470 13,470

arise in India)

Interest on Saving Bank Deposit in State Bank of India 1,000 1,000 1,000
(Income accrue or arise in India)

Amount brought into India out of the past untaxed profits Nil Nil Nil
earned in Germany ( not an income, hence not taxable)

Income from agriculture in Indonesia being invested there 12,350 Nil Nil
(Income accrue or arise in outside India)

Income from business in Bangladesh, being controlled 10,150 10,150 Nil
from India (it is supposed that the money is not received
in India) (Income accrued outside India from a business
controlled from India)

Dividends received in Belgium from French companies 23,000 Nil Nil
(Income accrue ourside India India remittance is

irrelevant)

Total 68,970 33,620 23,470

lllustration: Mr. Y earns the following income during the previous year ended on 31st March, 2017. Determine
the income liable to tax for the assessment year 2017-18 if Mr. Y is (a) resident and ordinary resident (b) resident
and not ordinary resident, and (c) non-resident in India during the previous year ended on 31st March, 2017.

(i) Honorarium received from Government of India (Travelling and other incidental expenses of ¥ 7,000
were incurred in this connection)- 320,000

(ii) Profits earned from a business in Tamilnadu controlled from Pakistan - ¥50,000
(iii) Profits earned from a business in U.K. controlled from Delhi- ¥ 30,000

(iv) Profits earned from a business in U.S.A. controlled from Pakistan and amount deposited in a bank
there- ¥40,000

(v) Income from a house property in France, received in India-X 10,000
(vi) Past untaxed foreign income brought into India during the year- ¥ 25,000
(vii) Dividends from a German company credited to his account in Pakistan- 335,000

(viii) Dividends declared but not received from an Indian company- 320,000



42 EP-TL&P

(ix) Agricultural income from Burma not remitted to India-< 40,000
(x) Pension for services rendered in India, but received in Pakistan- ¥ 30,000

Solution: Computation of Income liable to tax of Mr. Y is given below:

Particular Resident & Resident but Non-
Ordinarily not Ordinarily | Resident
Resident (%) Resident (%) ®)
Honorarium received from Govt. of India 20,000 20,000 20,000
Profits earned from a business in Tamilnadu controlled 50,000 50,000 50,000

from Pakistan (Income accrue or arise in India)

Profits earned from a business in U.K. controlled from 30,000 30,000 -
Delhi (Income accrue or arise outside India from a
business controlled from India)

Profits earned from a business in USA controlled from 40,000 - -
Pakistan and amount deposited in a Bank there
(Income accrue outside India)

Income from a house property in France, received in India 10,000 10,000 10,000
(Income received in India)

Past untaxed foreign income brought into India during the - - -
year (Not taxable as profit of past years, also remittance
is irrelevant)

Dividends from a foreign company credited to his account 35,000 - -
in Pakistan (Income accrue outside India)

Dividends declared but not received from an Indian - - -
company [u/s 10(33) enjoys exemption]

Agricultural income from Burma not remitted to India 40,000 - -
(Income accrue outside India)
Pension for Services rendered in India, but received in 30,000 30,000 30,000

Pakistan (Income deemed to accrue or arise in India)

Total 2,55,000 1,40,000 1,10,000

LESSON ROUND UP

— Total income of an assessee cannot be computed unless the person’s residential status in India during
the previous year is known. According to the residential status, the assessee can either be;

(i) Resident in India or
(ii) Non-resident in India

— Section 6 of the Income-tax Act prescribes the tests to be applied to determine the residential status of
all tax payers for purposes of income-tax. There are three alternative tests to be applied for individuals,
two for companies and Hindu Undivided Families and firms, associations of persons, bodies of
individuals and artificial juridical persons.
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— Residential status of Individual: The residential status of individual is determined on the basis of the
following conditions:

(i) Condition 1: If individual is in India in the previous year for a total period of 182 days or more.

(i) Condition 2: If he has been in India for at least 365 days during the 4 years preceding the previous
year and has been in India for at least 60 days during the previous year. However, the clause of 60
days is not applicable if a person is :

Citizen of India, who leaves India in any previous year as a member of the crew of an Indian
ship, or for the purpose of employment outside India. OR

Citizen of India or of Indian origin engaged outside India (whether for rendering service outside
or not) and who comes on a visit to India in the any previous year.

(iii) Condition 3: An individual who has been a non-resident in India in at least nine out of the ten
previous years preceding that year, and has during the seven previous years preceding that year
been in India for a period of, or periods amounting in all to 729 days or less.

Resident and Ordinarily Resident — Satisfies either condition 1 or 2; But doesnot satifies condition 3

Not ordinarily resident — Satisfies any one condition from 1 & 2 and condition 3

Non-resident — Does not satisfy any condition from 1 and 2

— Residential status of HUF: The test to be applied to determine the residential status of a HUF, Firm or
other Association of Persons is based upon the control and management of the affairs of the assessee
concerned. AHUF, firm or other association of persons is said to be resident in India within the meaning
of Section 6(2) in any previous year, if during that year the control and management of its affairs is
situated wholly or partly in India during the relevant previous year. If the control and management of its
affairs is situated wholly outside India during the relevant previous year, it is considered non resident.

— A HUF can be “not ordinarily resident”

— If manager/karta has been a not ordinarily resident in India in the previous year in accordance with the
tests applicable to individuals.

— Firms, association of persons, local authorities and other artificial juridical persons can be either resident
(ordinarily resident) or non-resident in India but they cannot be not ordinarily resident in India.

— Residential status of Companies: All Indian companies within the meaning of Section 2(26) of the Act
are always resident in India regardless of the place of control and management of its affairs.

In the case of a foreign company the place of effective management (POEM) of the affairs is the basis
on which the company’s residential status is determinable. The concept of POEM has been introduced
vide Finance Act, 2015.

— Basis of charge: Section 4 of the Act is the charging section which imposes a charge and provides
rules for working out the charge so imposed.

Section 4 of the Act imposes a charge of tax on the total or taxable income of the assessee. The
meaning and scope of the expression of total income is contained in Section 5. The total income of an
assessee cannot determined unless we know the residential status in India during the previous year.
The scope of total income and consequently the liability to income-tax also depends upon the following

facts:
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— whether the income accrues or is received in India or outside,
— the exact place and point of time at which the accrual or receipt of income takes place, and

— the residential status of the assessee.

SELF TEST QUESTIONS

These are meant for re-capitulation only. Answers to these questions are not to be submitted for evaluation.
MULTIPLE CHOICE QUESTIONS

(1) Income accruing in India in previous year is taxable for —
(a) Resident
(b) Not ordinarily resident
(c) Non-resident
(d) All of the above.

(2) Income accruing from agriculture in a foreign country is taxable in the case of an assessee who is —
(a) Resident
(b) Not-ordinarily resident
(c) Non-resident
(d) None of the above.

(3) Foreign income received in India during the previous year is taxable in the case of —
(a) Resident
(b) Not-ordinarily resident
(c) Non-resident
(d) All of the above.

(4) Every year, the residential status of an assessee —
(a) May change
(b) Will certainly change
(c) Will not change

(d) None of the above.
FILL IN THE BLANKS
(1) The residential status of an assessee is determined for the relevant
(2) The incidence of tax on any assessee depends upon his under the Act.
(3) If control and management of the affairs HUF is situated wholly outside India it would become a
TRUE AND FALSE

(1) An Indian company is always resident in India no matter where and to what extent its control and
management is situated.
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(2) Sandeep Ltd. is a company registered in Japan. The place of effective management of its affairs is in
India. Sandeep Ltd. is non-resident company in India.

SHORT NOTES
(1) Taxability of income by virtue of business connection
(2) Income deemed to be received in India

(3) Income deemed to accrue or arise in India

DISTINGUISH BETWEEN
(1) Resident and Not Ordinary Resident
(2) Domestic Company and Foreign Company

(3) Resident and Non-Resident

ELABORATIVE

(1) What are the different categories into which the assessees are divided regarding residence and how is
the residence of assessees determined for income-tax purposes? Explain.

(2) What tests would you apply to determine the residence of :
(a) a Hindu Undivided family,
(b) afirm,
(c) a limited company,

(d) an individual.

ANSWERS/HINTS

Multiple choice questions

1(d); 2(a); 3(d); 4(a)

Fill in the Blank

1 Previous year; 2 Residential status; 3 Non-Resident
True and False

1 True; 2 False

Test Your Knoledge

1. Business connection take into account (b) Maintenance of branch office, (c) Appointing an agent and (d)
Formation of close financial association.

2. True
1. Dr. V.K. Singhania :  Students Guide to Income-tax; Taxmann Publications Pvt. Ltd.,
New Delhi.
2. Girish Ahuja and Ravi Gupta : Systematic Approach to Income-tax and Sales-tax; Bharat Law

House, New Delhi.
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Lesson 3
Incomes which do not Form Part of

Total Income

LESSON OUTLINE

— General Exemption
— Exemption under section 10
— Specific Exemption

— Special provisions in respect of
newly established Units in Special
Economic Zone (Section 10AA)

— Exemptions for Charitable Trusts
and Institutions

— Exemption for Political Parties
— Lesson Round UP

— Self Test Question

47

LEARNING OBJECTIVES

Tax is calculated on the income earned in the
previous year. For providing relief to the tax
payers from payment of tax, income tax law
provisions contains concept of exemption and
deduction. Exempted income means the income
which are not charged to tax. Under Income Tax
Act, section 10 provides for incomes which are
exempted from levy of income tax for example
Scholarship. Further, deduction means the
amount which needs to be included in the
income first and then they are allowed for
deduction in full or in part on fulfillment of certain
conditions. For example, deduction for payment
of donations under section 80G.

This lesson deals with incomes which do not
form part of total income, covering sections 10,
10AA, 11, 12, 12A, 13, 13A and 13B. Section
10 provides for various categories of income
that are exempt from tax. Section 10AA, deals
with exemption in respect of income of industrial
units in special economic zones. Section 11
provides exemption in respect of income derived
from property held under trust wholly for
charitable or religious purposes, section 13A
exempts income derived by a political party and
section 13B exempt voluntary contributors
received by an electoral trust.

After going through this lesson, you will learn :

— about the income which does not form
part of the total income

— the conditions to be satisfied for availing
exemption under section 10, 10AA,
11,12, 12A, 12B, 13A & 13B.
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|
GENERAL EXEMPTION

Under Section 10 of the Income-tax Act, various items of income are totally exempt from income-tax. Therefore,
these incomes are not included in the total income of an assessee.

Section 10 provides that in computing the total income of a previous year of any person, any income falls in its
ambit shall not be included in the total income, provided the assessee proves that a particular item of income is
exempt and falls within a particular clause. The onus is on the assessee i.e. the assssee has to prove that his
income falls under Section 10.

The items of ‘exemptions’ specified in Section 10, are explained as follows:

AGRICULTURAL INCOME [SECTION 10(1)]

Agricultural income as defined in Section 2(1A) is exempt from income-tax in the case of all assesses. This
exemption has been granted on account of the constitutional provisions relating to the powers of the Central and
the State Governments for levying tax on agricultural income.

Under the Constitution only the State Governments are empowered to levy tax on agricultural income. Hence,
the Central Government while imposing income-tax on incomes of various types has specifically excluded
agricultural income from the purview of Central income-tax. This exemption would, however, be available only in
cases where the income in question constitutes agricultural income within the meaning of Section 2(1A).

Definition of Agricultural Income

As per section 2(1A) of the Act, agricultural income is defined as follows:
Agricultural income means —
(a) Any rent or revenue derived from land which is situated in India and is used for agricultural purposes;
(b) Any income derived from such land by —
(i) agriculture; or

(ii) the performance by a cultivator or receiver of rent-in-kind of any process ordinarily employed by a
cultivator or receiver of rent-in-kind to render the produce raised or received by him fit to be taken to
market; or

(iii) the sale by a cultivator or receiver of rent-in-kind of the produce raised or received by him, in
respect of which no process has been performed other than a process of the nature described in
paragraph (ii) of this sub-clause ;

(c) Anyincome derived from any building owned and occupied by the receiver of the rent or revenue of any
such land, or occupied by the cultivator or the receiver of rent-in-kind, of any land with respect to which, or
the produce of which, any process mentioned in paragraphs (ii) and (iii) of sub-clause (b) is carried on:

Provided that -

(i) the building is on or in the immediate vicinity of the land, and is a building which the receiver of the rent
or revenue or the cultivator, or the receiver of rent-in-kind, by reason of his connection with the land,
requires as a dwelling house, or as a store-house, or other out-building, and

(i) the land is either assessed to land revenue in India or is subject to a local rate assessed and collected
by officers of the Government as such or where the land is not so assessed to land revenue or subject
to a local rate, it is not situated —

(A) in any area which is comprised within the jurisdiction of a municipality (whether known as a
municipality, municipal corporation, notified area committee, town area committee, town committee
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or by any other name) or a cantonment board and which has a population of not less than ten
thousand ; or

(B) in any area within the distance, measured aerially,—

(I) notbeing more than two kilometres, from the local limits of any municipality or cantonment board referred
to in item (A) and which has a population of more than ten thousand but not exceeding one lakh; or

(I1) not being more than six kilometres, from the local limits of any municipality or cantonment board
referred to in item (A) and which has a population of more than one lakh but not exceeding ten lakh; or

(Ill) not being more than eight kilometres, from the local limits of any municipality or cantonment board
referred to in item (A) and which has a population of more than ten lakh.

Explanation 1. — For the removal of doubts, it is hereby declared that revenue derived from land shall not include
and shall be deemed never to have included any income arising from the transfer of any land referred to in item
(a) or item (b) of sub-clause (iii) of clause (14) of this section.

Explanation 2. — For the removal of doubts, it is hereby declared that income derived from any building or land
referred to in sub-clause (c) arising from the use of such building or land for any purpose (including letting for
residential purpose or for the purpose of any business or profession) other than agriculture falling under sub-
clause (a) or sub-clause (b) shall not be agricultural income.

Explanation 3. — For the purposes of this clause, any income derived from saplings or seedlings grown in a
nursery shall be deemed to be agricultural income.

Explanation 4. — For the purposes of clause (ii) of the proviso to sub-clause (c), “population” means the population
according to the last preceding census of which the relevant figures have been published before the first day of
the previous year;

Conditions to be satisfied for Agricultural Income

According to the definition of Agricultural Income as per Section 2(1A) of the Act, the income which satisfies
following conditions is treated as agricultural income.

(a) Rent or revenue derived from land:

— The word rent denotes the payment of money either in cash or in kind by one person to another (owner
of the land) in respect of grant of right to use land.

— The recipient of rent or revenue should be the owner of the land.

— The expression revenue is used in the broader sense of return, yield or income, and not in the sense of
land revenue.

— Income is said to be derived from land only if the land is the immediate and effective source of the
income and not the secondary and indirect source. Thus interest on arrears of rent payable in respect of
agricultural land is not agricultural income because the source of income (interest) is not from land but
it is from rent which is a secondary source of income and is taxable under the head Income from other
sources. [CIT v. Kamakshya Narain Singh [(1948) 16 ITR 325].

(b) Land must be situated in India:

Land must be situated in India but it is immaterial whether the agricultural land in question has been assessed
to land revenue or local taxes assessed and collected by the Officers of the Government in India.

(c) Land must be used for agricultural purpose:

The land must be used for agricultural purposes. There must be some measure of cultivation on the land, some
expenditure of skill and labour upon it, to have been used for agricultural purposes within the meaning of the Act.
[Mustafa Ali Khan v. CIT (16 ITR 330)]. Also, the land is said to be used for agricultural purposes where the
following two types of operations are being carried on [CIT v. Raja Benoy Kumar Sahas Roy (1957) 32 ITR 466]
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(i) Basic operation:

These include tilling of the land, sowing of seeds, planting or an operation of a similar kind (digging pits
in the soil to plant a sapling).

(i) Subsequent operations:

These include weeding, digging the soil around the growth, nursing, pruning, cutting, Protection of
Crops from insects and pets etc.

If the person has performed the basic operations on The income shall be agricultural income. For
the land whether he has performed the subsequent example: Seller of standing crops, who has put in
operations or not. labour and skill to make the crop sprout out of the

land, is agricultural income.

If the person has not performed the basic operations | The income shall not be agricultural income for him
on the land but he has performed the only subsequent | and it will be taxable under the head Business/
operations Profession. For example: If a person purchases a

standing crop, and makes a profit out of it, the income
is not agricultural income

Note: Here agriculture connotes all the products of vegetable kingdom (food for human beings and animals,
fruits, commercial crops, flowers, medicines, bamboo, timber, fuel material) but it does not include the products
of animal kingdom (dairy farming, butter and cheese making, poultry farming, breeding of live stock etc.).

Concept of Agricultural Income

Agricultural Income means and includes

Rent received from the land used for agricultural purposes [section 2(1A)(a)]:

When a person (landlord or tenant) lets out a piece of land, which is situated in India, for agricultural
purposes, the rent received either in cash or kind from the tenant is considered as agricultural income.

. Revenue income derived from agriculture

When the landlord or tenant cultivates the farm, raises the product and sells it or appropriates it for his
individual needs, the difference between the cost and selling price (including the value of self consumption
on the basis of average market rate for the year) is the income derived from agriculture.

Income from making the produce fit to be taken to market

The crop as harvested might not find a market. If, in order to make the product a saleable commodity,
the cultivator or receiver of rent-in-kind performs some operation (manual or mechanical) and enhances
the value of the produce, the enhancement of value of the produce is also agriculture income. Such
income to be regarded as agricultural income, the following conditions must be satisfied:

(i) The operation must be one which is ordinarily employed by the cultivator to make the produce fit for
market, i.e., threshing, winnowing, cleaning, drying, etc.

(i) Thereis no market (ready and willing and not a theoretical market) for the produce as received from
the farm.

(iii) The process to make it marketable has been performed either by the cultivator or receiver of rent-in-
kind.

(iv) The produce must not change its original character.
Example:

(a) There is no ready market for raw coffee in the green state. It has to be dried-up and cured before it
can be sold. In the same way, the conversion of the green tobacco leaves into fluecured tobacco is



Lesson 3 = Incomes which do not Form Part of Total Income 51

a must before sale. On the other hand, there is a ready market of kapas or unginned cotton. If the
farmer sells the ginned cotton, the additional income (difference between the selling price of ginned
cotton and unginned cotton) is not agricultural income and is therefore liable to tax.

(b) Similarly, where a farmer grew mulberry leaves and fed the same to silk-worm, it was not a process
employed by the cultivator of mulberry leaves to make them marketable by way of producing silk
cocoons, and the income derived from rearing of silk-worms was not agricultural income because
the silk cocoons produced by silk-worms did not bear any character of an agricultural produce or as
a marketable form of mulberry leaves. [K. Lakshmansa & Co. v. CIT (1981) 128 ITR, p. 283 (Kar.)].

IV. Income from sale of produce:

When the cultivator or receiver of rent-in-kind sells the produce either after performing certain activities
to make it fit for market (discussed in lll above) or without doing any such activity, the income is agricultural
income. It is immaterial that he has sold the produce to the wholesaler in the market or through his own
retail shop directly to the consumers.

V. Income from Building:
In the following cases the income from building or house property is treated as agricultural income:
(a) (i) If the land-lord receives rent in cash, it is owned and occupied by him; or
(ii) If the land-lord receives rent-in-kind, it is occupied by him -whether owned or not; or
(iii) if it is occupied by the cultivator - whether owned by him or not;
(b) Ifitis on orin the immediate vicinity of the agricultural land;

(c) If it is required as a dwelling-house or as a store house or as an out-house by the land-lord or
cultivator;

(d) If it is required by reason of the land-lords or cultivators connection with the land, i.e., either the
building is required to make the produce fit to be taken to the market or there is a sufficient quantity
of produce which requires a store house or there are numerous tenants and it is necessary to stay
there to collect the rent or it is necessary for the cultivator to be there to look after the farm.

(e) (i) The land is assessed to land revenue in India; or

(ii) The land is subject to land revenue or local rate assessed and collected by the officers of the
Government - either Central or State for the benefit of local bodies. Where the land is not so assessed,
the building should not be situated:

(a) inan area of municipality (whether known as Municipal Corporation, Notified Area Committee,
Town Area Committee, or by any other name or Cantonment Board whose population according
to the latest census figures published is 10,000 or more; or

(b) in a notified area within such limits of a Municipality, etc., as may be notified by Government.

However, the distance of notified area cannot exceed 8 kilometres from the local limits. The department
has issued various circulars from time to time specifying the notified areas.

VL. Ownership of Land is not essential:

In the case of rent or revenue, it is essential that the assessee has an interest in the land (as an owner or a
mortgagee) to be eligible for tax-free income. However, in the case of agricultural operations, it is not necessary
that the cultivator be the owner of the land. He could be a tenant or a sub-tenant. In other words, all tillers of land
are agriculturists and enjoy exemption from tax. In certain cases, further processes may be necessary to make
a commodity marketable out of agricultural produce. The sales proceeds in such cases are considered agricultural
income because the producer’s final objective is to sell his products.
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Income Connected with Land but not Agricultural Income

There are certain incomes which are derived from land but that are not agricultural incomes because the requisite
conditions - land must be used for agricultural purposes and it must be the primary source of income - are not
satisfied in such cases. Some of the examples of such incomes are as follows:

(a) Income from spontaneous growth of grass, trees or bamboos;
(b) Dividend from a company engaged in agriculture;

(c) Salary of a farm manager;

(d) Income from mines;

(e) Income from stone quarries;

(f) Income from fisheries;

(g) Income from brick making;

(h) Income from supply of water for irrigation purposes;

(i) Profit accruing from the purchase of a standing crop and resale thereof after harvest;
(i) Income from poultry, dairy farming, butter and cheese making;
(k) Income from production of salt from sea water;

() Income from preservation, storage and sale of potatoes and other vegetables.

Partly Agricultural Income [Rules 7 and 8 of the Income-tax Rules, 1962]

As per Rule 7 of the Income-Tax Rules, 1962, in the case of income which is partially agricultural income as
defined in section 2 and partiallyincome chargeable to income-tax under the head “Profits and gains of business”,
in determining that part which is chargeable to income-tax the market value of any agricultural produce which
has been raised by the assessee or received by him as rent-in-kind and which has been utilized as a raw
material in such business or the sale receipts of which are included in the accounts of the business shall be
deducted, and no further deduction shall be made in respect of any expenditure incurred by the assessee as a
cultivator or receiver of rent-in-kind. For this purpose “market value” shall be deemed to be: -

(a) where agricultural produce is ordinarily sold in the market in its raw state, or after application to it of any
process ordinarily employed by a cultivator or receiver of rent-in-kind to render it fit to be taken to
market, the value calculated according to the average price at which it has been so sold during the
relevant previous year;

(b) where agricultural produce is not ordinarily sold in the market in its raw state or after application to it of
any process aforesaid, the aggregate of —

(i) the expenses of cultivation;
(i) the land revenue or rent paid for the area in which it was grown; and

(iii) such amount as the Assessing Officer finds, having regard to all the circumstances in each case, to
represent a reasonable profit.

For example, if a sugar mill has its own farm and the sugarcane grown on the farm has been utilized in the
factory, the average market price of the sugarcane shall be deducted from the sale proceeds of sugar while
computing the taxable income from business.

Income from manufacture of rubber (Rule 7A)

(1) Income derived from the sale of centrifuged latex or cenex or latex based crepes (such as pale latex
crepe) or brown crepes (such as estate brown crepe, remilled crepe, smoked blanket crepe or flat bark
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crepe) or technically specified block rubbers manufactured or processed from field latex or coagulum
obtained from rubber plants grown by the seller in India shall be computed as if it were income derived
from business, and thirty-five percent of such income shall be deemed to be income liable to tax.

(2) In computing such income, an allowance shall be made in respect of the cost of planting rubber plants
in replacement of plants that have died or become permanently useless in an area already planted, if
such area has not previously been abandoned, and for the purpose of determining such cost, no deduction
shall be made in respect of the amount of any subsidy which, under the provisions of clause (31) of
Section 10, is not includible in the total income.

Income from the manufacture of coffee (Rule 7B)

(1) Income derived from the sale of coffee grown and manufactured by the seller in India, with or without
mixing of chicory or other flavouring ingredients, shall be computed as if it were income derived from
business, and twenty five percent of such income shall be deemed to be income liable to tax.

Income derived from the sale of coffee grown, cured, roasted and grounded by the seller in India, with
or without mixing chicory or other flavouring ingredients shall be computed as if it were income derived
from business, and fourty per cent of such income shall be deemed to be income liable to tax.

(2) In computing such income, an allowance shall be made in respect of the cost of planting coffee plants in
replacement of plants that have died or become permanently useless in an area already planted, if such
area has not previously been abandoned, and for the purpose of determining such cost, no deduction
shall be made in respect of the amount of any subsidy which, under the provisions of clause (31) of
Section 10, is not includible in the total income.

Income from growing and manufacturing of tea (Rule 8)

Out of the income derived from the sale of tea grown and manufactured by the seller in India, sixty per cent is
treated as agricultural income and forty per cent as business income.

In computing the income, with all other costs, the cost of planting bushes in replacement of bushes that have
died or become permanently useless shall be deducted. (However, if the assessee has received any tax-free
subsidy for replacement of the bushes, such amount shall not be deducted in computing the income).

Nature of income Income tax Amount of Amount of non
Rule applicable | agricultural agricultural
income income
Income form sale of tea manufactured or grown in India| Rule 8 60% of such 40% of such
income income
Income from growing and manufacturing of rubber Rule 7A 65% of such 35% of such
income income
Income derived from sale of coffee grown and Rule 7B 75% of such 25% of such
manufactured in India income income
Income derived from sale of coffee grown, cured, Rule 7B 60% of such 40% of such
roasted and grounded is India income income

Treatment of Agricultural Income and Non-Agricultural Income

Partial Integration:

— The Finance (No. 2) Act, 1977 has introduced certain modifications in computation of tax payable where
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the assessee (being an individual, association of persons or body of individuals) has both agricultural
income and non-agricultural income.

For the first time Finance Act, 1973 introduced the scheme of inclusion of agricultural income in the total
income for the limited purpose of determining the amount of tax payable on the non-agricultural income.

The scheme applies only to those assessees (being an individual, association of persons or body of
individuals) who have simultaneously net agricultural income exceeding ¥ 5,000 and taxable non-
agricultural income i.e.non agricultural income exceeds the basis exemption limit of ¥ 2,50,000 or ¥
3,00,000 or ¥ 5,00,000 the case may be.

Determination of Tax Liability

While determining the tax-liability, due consideration is to be given to the following rules to arrive at the tax on
non-agricultural income:

1.

Compute the net agricultural income as if it were income chargeable to income-tax under the head:
“Income from other sources”.

. Aggregate agricultural and non-agricultural income of the assessee and calculate income-tax on the

aggregate income as if such aggregate income were the total income.

Increase the net agricultural income by the first slab of income on which tax is charged at nil rate and
calculate income-tax on net agricultural income, so increased, as if such income were the total income
of the assessee.

4. The amount of income-tax determined at (2) will be reduced by the amount of income-tax determined at (3).

5. The amount so arrived at will be the total income-tax payable by the assessee.

From the amount of tax determined as above, the following tax reliefs/tax rebates are deductible:

Rebate under Section 86 in respect of share of profit from an association of persons.
Relief under Section 90/91 in respect of doubly taxed income.
Rebate under Section 87(A) if applicable.

The sum so arrived at will be the income-tax in respect of the total income.

Hlustration 1:

A resident individual is having following income :

Non-agricultural income ¥ 2,50,000. Net agricultural income ¥ 40,000.

Solution:

No income-tax payable as the non-agricultural income does not exceed X 2,50,000.

lllustration 2:

A resident individual below the age of 60 years is having following income :

Non-agricultural income X 2,52,000. Net agricultural income ¥ 40,000.

Solution:
4
Step 1: Non-agricultural income + Net Agricultural income 2,92,000
Income-tax thereon 10% (2,92,000-2,50,000) 4,200
Step 2: Net agricultural income as increased by exemption limit (¥ 40,000 + 2,50,000) 2,90,000
Income-tax thereon 10% (% 2,90,000 — 2,50,000) 4,000
Step 3: Deduct tax arrived at in step 2 from tax arrived at in step 1 (% 4,200 — ¥ 4,000) 200
to arrive at tax payable.
Step 4: Rebate under section 87A (200)

NIL
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Step 5: Excess @ 2% and SHEC @ 1% of Tax derived at step 4 NIL
Total Tax Payable NIL

MONEY RECEIVED BY AN INDIVIDUAL AS A MEMBER OF H.U.F. [SECTION 10(2)]

Any sum received by an individual in his capacity as a member of H.U.F. is wholly exempt from income-tax
where such sum has been paid out of the income of the family, or out of the income of an impartible estate
belonging to the family, because that has been taxed in hand of H.U.F.

This exemption is, however, subject to the provisions of section 64(2), where the income from self acquired
assets which are converted into property of the H.U.F. are to be clubbed with the income of the person who
makes the conversion subject to certain conditions. For the purpose of this exemption, it is immaterial whether
the H.U.F. has been subject to tax in respect of the income. It is also immaterial whether the member who has
received the share of income from the family is a coparcener or not but he must be a member of that family at the
time of receiving the money.

SHARE OF PROFIT FROM PARTNERSHIP FIRM [SECTION 10(2A)]

Share in profit of firm received by a partner of that firm (including limited liability partnership firm) if not taxable in
the hands of the partner.

INTEREST INCOME OF NON-RESIDENTS [SECTION 10(4)]

(i) In the case of non-residents any income from interest on such securities or bonds as the Central Government
may by notification in the Official Gazette specify in this behalf including income by way of premium on the
redemption of such bonds.

(i) In the case of an individual [being a Non-Resident as per (FEMA)], any income by way of interest on moneys
standing to his credit in a Non-resident (External) Account in any bank in India in accordance with the Foreign
Exchange Management Act, 1999 and the Rules made thereunder.

INTEREST INCOME OF NON-RESIDENTS FROM SPECIFIED SAVINGS CERTIFICATES [SECTION
10(4B)]

In the case of an individual being a citizen of India or a person of Indian origin, who is a non-resident, any income
from interest on notified savings certificates issued before the 1st day of June, 2002 by the Central Government
will be exempt provided he subscribes to such certificates in foreign currency or other foreign exchange remitted
from a country outside India in accordance with the provisions of the Foreign Exchange Management Act, 1999
and any rules made thereunder. It is important to note that the exemption will be available only to the original
subscribers to the savings certificates.

TRAVEL CONCESSION OR ASSISTANCE TO A CITIZEN OF INDIA [SECTION 10(5)]

The value of any travel Concession or assistance provided by the employer or the former employer to an
assessee for himself and his family in connection with his proceeding to any place in India on leave or after
retirement from service or after termination of his service is exempt subject to such conditions as may be
prescribed having regard to travel concession or assistance granted to the employees of the Central Government.
Provided that the amount exempt under this clause shall in no case exceed the amount of expenses actually
incurred for the purpose of such travel.

The exemption is admissible in respect of actual expenditure incurred for journeys performed not only by himself
(assessee) but also by his family.

For the purpose of this clause “family” means:
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(i) the spouse and children of the individual; and
(i) the parents, brothers and sisters of the individual or any of them, wholly or mainly dependent on him.

Rule 2B, provides that the value of travel concession or assistance received by or due to the individual from his
employer or former employer for himself and his family, in connection with his proceeding:

(a) on leave to any place in India;
(b) to any place in India after retirement from service or after the termination of his service

The exemption can be availed only in respect of two journeys performed in a block of four calendar years. For
this purpose, first four year block commenced from calendar year 1986 and the blocks work out as 1986-89,
1990-93, 1994-97, 1998-2001 and so on.

If travel concession or assistance is not availed during any of the four year block period, exemption can be
claimed provided he avails the concession or assistance in the calendar year immediately following that block.
This is popularly known as the ‘carry-over’ concession. In such cases, the exemption so availed will not be
counted for purposes of regulating the future exemptions allowable for the succeeding block of four years.

Quantum of exemption is limited to the actual expenses incurred on the journey, i.e. without performing any
Journey and incurring expenses thereon, no exemption can be claimed.

Quantum of exemption is however subject to the following limits, depending upon the mode of transport used or
available.

1. For journey performed by air, air economy fare of the national carrier (Indian Airlines or Air India) by the
shortest route to the place of destination.

2. Where place of origin of journey and destination are connected by rail and the journey is performed by
any mode of transport other than by air, air-conditioned first class rail fare by the shortest route to the
place of destination.

3. Where place of origin of journey and destination or part thereof are not connected by rail, the maximum
amount shall be :

(i) where a recognised public transport system exists, the first class or deluxe class fare on such
transport by the shortest route to the place of destination.

(ii) where no recognised public transport system exists, the air- conditioned first class rail fare, for the
distance of the journey by the shortest route as if the journey has been performed by rail.

EXEMPTIONS TO AN INDIVIDUAL WHO IS NOT A CITIZEN OF INDIA [SECTION 10(6)]

(i) Remuneration of Diplomats etc. [Section 10(6)(ii)]: The remuneration received by him as an official,
by whatever name called, of an embassy, high commission, legation, commission, consulate or the
trade representation of a foreign State, or as a member of the staff of any of these officials, for service in
such capacity.

However, the remuneration received by him as a trade commissioner or other official representative
in India of the Government of a foreign State (not holding office as such in an honorary capacity), or
as a member of the staff of any of those officials, shall be exempt only if the remuneration of the
corresponding officials or, as the case may be, members of the staff, if any, of the Government of
India, resident for similar purposes in the country concerned enjoys a similar exemption in that country.

Further such members of the staff are subjects of the country represented and are not engaged in any
business or profession or employment in India otherwise than as members of such staff.

(i) Remuneration received by foreign individual [Section 10(6)(vi)]: [The remuneration received by a
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foreign individual in his capacity as an employee of a foreign enterprise for the services rendered by him
during his stay in India would be exempt if the following conditions are fulfilled:

(a) The foreign enterprise is not engaged in any trade or business in India.
(b) The total period of stay of the individual in India during the previous year does not exceed 90 days.

(c) Such remuneration is not liable to be deducted from the income of the employer chargeable to tax
in India under the Income-tax Act.

(iii) Non-resident employee on a foreign ship[Section 10(6)(viii)]: Income chargeable under the head
‘Salaries’ received by or due to any non-resident individual as remuneration for the services rendered
by him in connection with his employment on foreign ship is exempt from tax where the total period of
his stay in India does not exceed a period of 90 days during the previous year.

(iv) Remuneration of employee of foreign Government during his training in India [Section 10(6)(xi)]:
The remuneration received by an individual being a foreign citizen as an employee of the government of
a foreign State during his stay in India in connection with his training in any establishment or office of, or
in any undertaking owned by:

(a) The government; or

(b) Any company in which the entire paid-up capital is held by the Central Government, or any State
Government or Governments; or partly by the Central Government and partly by one or more State
Governments; or

(c) Any company which is a subsidiary of a company referred to in (b); or
(d) Any corporation established by or under a Central, State or Provincial Act; or

(e) Any society registered under the Societies Registration Act, 1860, or under any other corresponding
law for the time being in force and wholly financed by the Central Government, or any State
Government or partly by the Central Government and partly by one or more State Governments.

TAX PAID ON BEHALF OF FOREIGN COMPANIES IN RESPECT OF CERTAIN INCOME [SECTION
10(6A)]

Under clause (6A), where income is derived by a foreign company by way of royalty or fees for technical
services received from government or an Indian concern in pursuance of an agreement made by the foreign
company with government or Indian concern after March 31, 1976 which is approved by the Central Government
or where the agreement relates to matter included in the industrial policy of the government for the time being in
force and tax on such income is payable, under the terms of such agreement by the government or the Indian
concern to the Central Government, the tax so paid will not be included in computing the total income of the
foreign company. This exemption is not available under Section 10(6A) if the agreement is entered into on or
after 1.6.2002, as amended by Finance Act, 2002. In other words, the exemption is available for the agreements
entered into up to 31.5.2002 only.

INCOME DERIVED BY NON-RESIDENTS/FOREIGN COMPANY [SECTION 10(6B)]

Clause (6B) provides that where in the case of non-resident (other than a company) or of a foreign company
deriving income (other than salary, royalty or fees for technical services) from Government or an Indian concern
in pursuance of an agreement entered into by the Central Government with the Government of a foreign State or
an international organisation, the tax on such income is payable by Government or the Indian concern to the
Central Government under the terms of that agreement or any other related agreement approved by the Central
Government, the tax so paid shall be exempt. Finance Act, 2002 has provided that this exemption is not available
under Section 10(6A) if the agreement is entered into on or after 1.6.2002. In other words, the exemption is
available for the agreements entered into upto 31.5.2002 only.
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INCOME OF FOREIGN AIRCRAFT BUSINESS FROM LEASE [SECTION 10(6BB)]

Any lease rental received by a government of a foreign state or a foreign enterprise from an Indian aviation
company pursuant to an agreement made after 31st March, 1997 but before 1.4.99 or after 31st day of March
2007 and approved by the Central Government in this behalf will be exempt from tax if tax thereon is paid by the
Indian company on behalf of the foreign government or foreign enterprise.

FEES FOR TECHNICAL SERVICES RECEIVED BY FOREIGN COMPANIES [SECTION 10(6C)]

Clause (6C) grants exemption to any income arising to the foreign companies notified by the Central Government
by way of royalty or fees for technical services received pursuant to an agreement entered into with that
Government for providing services in or outside India in projects connected with security of India.

ALLOWANCE PAYABLE OUTSIDE INDIA [SECTION 10(7)]

Allowances or perquisites paid or allowed as such outside India by the Central Government to a citizen of India
for his services rendered outside India, would be wholly exempt from income-tax.

CO-OPERATIVE TECHNICAL ASSISTANCE PROGRAMMES [SECTION 10(8)]

In the case of an individual who is assigned duties in India in connection with co-operative technical assistance
programmes and projects in accordance with an agreement entered into by the Central Government with the
Government of a foreign State, the terms of which provide for the exemption from tax, the remuneration received
by the individual directly or indirectly from the Government of that foreign State for such duties and any other
income of such individual which accrues or arises outside India (but is not deemed to accrue or arise in India)
and in respect of which such individual is required to pay any income- tax or social security tax to the Government
of that foreign State, would be exempt from income-tax.

FEE RECEIVED BY CERTAIN CONSULTANTS OUT OF FUNDS MADE AVAILABLE TO
INTERNATIONAL ORGANISATION [SECTION 10(8A)]

With effect from 1.4.1991 any remuneration or fee received by a consultant directly or indirectly out of the funds
made available to an international organisation (hereafter called agency) under a technical assistance grant
agreement between the agency and the Government of a foreign State and any other income which accrues or
arises to the consultant outside India and is not deemed to accrue or arise in India in respect of which such
consultant is required to pay any income tax or social security tax to the Government of the country of his or its
origin, shall be exempt from income-tax.

For the purposes of this clause “consultant” means:

(i) any individual who is either not a citizen of India, or being a citizen of India, is not ordinarily resident in
India; or

(ii) any other person being a non-resident engaged by the agency for rendering technical services in India
in connection with any technical assistance programme or project provided the technical assistance is
in accordance with an agreement entered into by the Central Government and the agency and that the
agreement relating to the engagement of the consultant is approved by the prescribed authority for the
purposes of this clause.

REMUNERATION RECEIVED BY CERTAIN INDIVIDUAL IN CONNECTION WITH ANY TECHNICAL
ASSISTANCE PROGRAMME [SECTION 10(8B)]

Clause 8B inserted by the Finance (No. 2) Act, 1991 grants exemption w.e.f. 1.4.91 to an individual who is
assigned to duties in India in connection with any technical assistance programme or project in accordance with
an agreement entered into by the Central Government and the international organisation (hereinafter referred to
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as the agency) from:

(a) the remuneration received by him directly or indirectly, for such duties from any consultant referred to
above [i.e. in Section 10(8A)] and

(b) any other income of such individual which accrues or arises outside India, and is not deemed to accrue
or arise in India,

in respect of which such individual is required to pay any income tax or social security tax to the country of his
origin, provided:

(i) theindividual is an employee of the consultant as defined in Section 10(8A) and is either not a citizen of
India or, being a citizen of India is not ordinarily resident in India, and

(i) the contract of service of such individual is approved by the prescribed authority before the
commencement of his service.

INCOME OF ANY MEMBER OF THE FAMILY [SECTION 10(9)]

The income of any member of the family of any such individual referred to in the preceding Clauses 8, 8A & 8B
of Section 10, accompanying him to India which accrues or arises outside India and is not deemed to accrue or
arise in India, is also exempt from tax provided that the member is required to pay any income-tax or social
security tax to the Government of that foreign State on such income or as the case may be to the country of
origin of such member.

DEATH-CUM-RETIREMENT GRATUITY [SECTION 10(10)]

Fully Exempted

The amount of any death-cum-retirement gratuity received under:
(i) the revised pension rules of the Central Government; or
(ii) the Central Civil Services (Pension) Rules, 1972; or

(ii) any similar scheme applicable to (a), the members of civil services of the Union, or (b) holders of
posts connected with defence or of civil posts under the Union, or (c) the member of All India Services,
or (d) the members of civil services of a State, or (e) holders of civil posts under a State, or (f) employees
of a local authority, or (g) Pension Code or Regulations applicable to the members of the defence
services.

is wholly exempt from tax under Section 10(10)(i) of the Act.

The payment of gratuity by the Life Insurance Corporation of India under the Staff Regulations is wholly exempt
from tax under Section 10(10), as the object and purpose of the gratuity scheme of the Life Insurance Corporation
of India and the Revised Pension Rules of the Central Government are the same.

lllustration: Mr. Y, an employee of the Central Government, receives ¥ 2,00,000 as gratuity at the time of his
retirement on May 1, 2016 under the new pension code. Determine the taxability of the gratuity in his hands
for the assessment year 2017-18. In case he joins a private sector company on July 1, 2016 as its Managing
Director, will it make any difference?

Solution: Gratuity received by Mr. A shall be fully exempt from tax under Section 10(10)(i) of the Income-tax
Act, 1961 as he is an employee of Central Government. Even if he joins a private sector company after the
retirement, the aforesaid exemption shall still be available to him.

Conditions based Exemption

(i) Where the employees are covered under the Payment of Gratuity Act, 1972:
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The amount of any gratuity received under The Payment of Gratuity Act, 1972, it shall be exempt from tax to the
extent of least of the following:

(a) fifteen days’ wages (seven days’ wages in case of seasonal establishments) for each completed year of
service or part thereof in excess of six months on the basis of salary last drawn for every completed year
of service or part thereof in excess of six months; or

(b) the gratuity actually received; or
(c) ¥10,00,000 (limit raised by notification no.43/2010 dt.11-06-2010)
Important Notes

(i) “Wages” means all emoluments which are earned by an employee while on duty or on leave in accordance
with the terms and conditions of his employment and which are paid or are payable to him in cash and include
dearness allowance but do not include any bonus, commission, house rent allowance, overtime wages and any
other allowance.

(ii) The Supreme Court has held that wages of fifteen days or seven days, as the case may be, will be
calculated by dividing the wages last drawn by 26, i.e. maximum number of working days in a month
[Digvijay Woollen Mills Ltd. v. Mahendra Prataparai Buch (1980) 4 Taxman 15].

Hllustration

Mr. B is employed in a non-seasonal factory at a salary of ¥ 2,400 P.M. Besides, he also gets dearness
allowance @ < 600 P.M. and bonus @ I 200 P.M. He retires on December 31, 2016 and gets I 75,000 as
gratuity under the Payment of Gratuity Act after serving 31 years and 4 months in that factory. Compute the
amount of gratuity which is exempt under the Income-tax Act, 1961.

Solution
In this case 31 years shall be taken as completed years of service.
Monthly salary =¥ (2,400 + 600) = ¥ 3,000
15 days’ salary is ¥ 1,730.77 (i.e. ¥ 3,000 x 15 + 26)
Out of ¥ 75,000 received as gratuity, the least of the following will be exempt from tax:
(i) ¥ 53,654 (being 15 days salary for each completed year of service i.e. ¥ 1,730.77 x 31);
(i) ¥ 10,00,000; or
(iii) ¥ 75,000 (being gratuity actually received).

Hence, T 53,654 being the least, is exempt from tax and the balance ¥ 21,346 is taxable for the assessment
year 2017-18.

Note : Bonus is not included in salary but Dearness Allowance is included
(ii) Where the employees are not covered under the Payment of Gratuity Act, 1972:

The amount of any other gratuity received by the employee from a private employer (not covered under the
Payment of Gravity Act, 1972) on his retirement or at the termination of his employment or on his becoming
incapacitated or received by the employee’s nominee on the former’s death, to the extent it does not, in either
case,

(i) exceed 1/2 month’s salary for each year of completed service, calculated on the basis of the average
salary for the ten months immediately preceding the month in which any such event occurs, or
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(ii) ten lakhs rupees™ or

(iii) gratuity actually received Where gratuities are received by the employee from more than one employer
in the same previous year, the aggregate amount exempt from income-tax under (c) shall not exceed
%10,00,000.*

Important Notes:

(i) Where any gratuity/gratuities was/were received in any one or more earlier previous years also and the whole
or any part of the amount of such gratuity was not included in the total income of the assessee, the limit of
10,00,000* will be reduced by the amount of gratuity which has been exempted earlier.

(i) ‘Salary’ includes dearness allowance, if the terms of employment so provide, but excludes all other allowances
and perquisites. Where an employee receives dearness pay, it shall be included in the salary.

(iii) The Supreme Court has held that if under the terms of employment, commission is payable at a fixed
percentage of turnover achieved by the employee such commission would partake of the character of ‘Salary’.
Therefore, salary will be basic salary, dearness allowance (forming part of salary for retirement benefits) and
percentage commission.

(iv) “Year” means the calendar year commencing from the 1st of January and ending on the 31st December.
“Each year of completed service” means a period of twelve months’ service rendered by the employee, reckoned
from the date on which he joined service with his employer.

lllustration

Mr. C, who is not covered by the Payment of Gratuity Act, received a gratuity of ¥ 90,000 on retirement on
December 31, 2016 after serving 35 years (forms part of salary for retirement benefits) and 8 months. His last
drawn emoluments were: Basic salary ¥ 4,000 p.m. Dearness allowance ¥ 1,000 p.m. Annual increment of ¥
200 p.m. falls due on 1st October each year. Determine the amount of gratuity exempt from tax for the
assessment year 2017-18.

Solution:
In this case 35 years shall be taken as completed years of service.
Average salary shall be computed as under:
Basic salary and D.A. drawn by him during:
(i) Before annual increment February 1, 2016 to September 30, 2016 @ ¥ 4,800
(i.e.¥ 3,800 + ¥ 1,000) x 8 months = ¥ 38,400

(i) After annual increment till month preceeding retirement
October 1, 2016 to November 30, 2016 @ X 5,000

(i.e. T 4,000 +¥ 1,000) x 2 months = < 10,000
Total salary for 10 months 3 48,400
Average salary p.m. =3 48,400 + 10 =3 4,840
Hence 1/2 month’s average salary =34,840+ 2
=32,420

*The limit has been raised to ¥ 10,00,000 vide Notification No. 43/2010 dated 11.06.2010 for employees who retire/die on or after 24.05.2010.
Earlier the limit was ¥ 3,50,000.
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Out of ¥ 90,000 received as gratuity, the least of the following will be exempt from tax.
(i) ¥ 84,700 (being 1/2 month’s salary for each completed year of service i.e. 32,420 x 35);
(i) ¥ 10,00,000; or
(iii) ¥ 90,000 (being gratuity actually received).

Hence, ¥ 84,700 being the least is exempt from tax and is not taxable for the assessment year 2017-18.

COMMUTATION OF PENSION [SECTION 10(10A)]

(i) Any payment in commutation of pension received under the Civil Pensions (Commutation) Rules or under
any similar scheme applicable to Government employees is wholly exempt from tax.

(ii) Any lump sum received on commutation of pension by a Government servant absorbed in a public sector
undertakings on or after July 24, 1971 also exempt from tax.

Judges of the Supreme Court and High Court will be entitled to the exemption of the computed portion U/s
10(10A) of the Act. (Circular No. 623, dated 6.1.1992)

(iii) Further, any payment in commutation of pension received by a person, under any scheme of any other
employer, would be exempt to the extent it does not exceed:

(a) in cases where the employee receives any gratuity; the commuted value of 1/3rd of pension which he is
normally entitled to receive;

(b) in any other case, the commuted value of 1/2 of such pension.

For this purpose, the commuted value should be determined having due regard to the age of recipient, the state
of his health, the rate of interest and the officially recognised tables of mortality.

(iv) Any payment in commutation of pension received from a pension fund set up by the Life Insurance Corporation
of India in terms of Section 10(23AAB) is fully exempt from tax.

Hllustration:

Mr. Ais entitled to get a pension of ¥ 600 per month from a private company. He gets three-fifth of the pension
commuted and receives I 36,000. Compute the taxable portion of commuted value when:

(a) he receives X 20,000 as gratuity

(b) he does not receive gratuity.

Solution:
3
Commuted value of 3/5 of pension 36,000
Commuted value of full pension i.e. [% x 36,000)
60,000

(a) If Mr. A receives gratuity:

Amount exempt shall be one third commuted value of full pension
=1/3 x 60,000 =% 20,000

Commuted pension chargeable to tax as salary

=% (36,000 - 20,000) =% 16,000
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(b) If Mr. A does not receive gratuity:

Amount exempt shall be 1/2 commuted value of full pension

= 1/2 x 60,000 =% 30,000

Commuted pension chargeable to tax as salary

=% (36,000 - 30,000) =% 6,000

ENCASHMENT OF EARNED LEAVE [SECTION 10(10AA)]

Clause 10AA of Section 10 grants the following exemptions on this account:

(i)

(ii)

(iii)

(iv)

Any payment received by an employee of the Central Government or a State Government as the cash
equivalent of leave salary in respect of the period of earned leave at the employee’s credit only at the
time of retirement whether such retirement is on superannuation or otherwise. The effect of this clause
is that payments received by an employee in respect of any period of leave not availed by him would be
chargeable to tax except, when such payments are made at retirement and qualify for exemption under
Section 10(10AA) of the Act.

Any payment as encashment of earned leave received from any other employer is exempt to the extent
of:

For non-government employees (including employees of local authority or statutory corporation), least
of the following:

(i) Cash equivalent of the leave salary in respect of the period of earned leave standing to the credit of
employee at the time of retirement/ superannuation (maximum earned leave entitlement being: 30
days for every year of actual service rendered for the employer from whose service he has retired);
or

(i) 10 month’s “average salary’, i.e. salary drawn during the period of 10 months immediately preceding
the retirement/superannuation, or

[“Salary in this context, means, Basic salary and includes dearness allowance if terms of employment
so provide. It also includes commission based on fixed percentage of turnover achieved by an
employee as per terms of contract of employment Gestetner Duplicators (P.) Ltd. v. C.I.T. (1979)
117 ITR 1 (SC) but excludes all other allowances and perquisites].

The amount specified by the Government. The maximum amount which is not chargeable to tax under
Section 10(10AA) shall be X 3,00,000.

The amount of leave encashment actually received at the time of retirement.

Notes: (a) If the employee had received leave encashment in any one or more earlier previous year(s) also and
had availed of the exemption in respect of such amount, then the limit in (iii) above, shall be reduced by the
amount of exemption(s) availed earlier.

(b) Where the leave encashment is received by the employee from more than one employer in the same previous
year, the specified limit in (iii) above would apply to the aggregate of leave encashment received from one or
more employers.

(c) Leave salary received by the family of a government servant, who died in harness, is not taxable in the hands
of the recipient. [Circular No. 309, dated 3.7.1981]

(d) Leave salary paid to legal heirs of a deceased employee in respect of privilege leave standing to the credit of
such employee at the time of his death is an ex-gratia payment on compassionate grounds in the nature of gifts.
Thus the payment is not in the nature of salary. [Letter No. 35/1/65, dated 5.11.1965]
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(e) The assessee can claim relief from tax under section 89 in respect of leave encashment.
lllustration:

Mr. P, an employee of a company, receives I 7,75,000 as leave salary at the time of his retirement on
December 31, 2016. Determine the amount of taxable leave salary for the assessment year 2017-18 from
the following information:

4
Salary at the time of retirement 25,000
Average salary received during last 10 months:
— From March 1, 2016 to September 30, 2016 24,000
— From October 1, 2016 to December 31, 2016 25,000
Duration of Service 26 years
Leave entitlement for each year of service 1% months
Leave availed while in service 8 months
Leave at the credit of employee at the time of retirement
(26 x 1 é - 8) 31 months
Leave salary paid at the time of retirement
(i.e. ¥ 25,000 x 31) 7,75,000
Solution:
The amount of exemption under Section 10(10AA) of the Act shall be computed as under:
Leave entitlement @ one month leave for every year of service 26 months
Leave availed while in service 8 months

Leave standing to the credit of the employee at the time of retirement 18 months

Average salary of last 10 months ending on December 31, 2016
[i.e. ¥ 24,000 x 7 +% 25,000 x 3) = 10] 24,300

Out of ¥ 7,75,000 received as encashment of leave, the least of the following will be exempt from tax :

(i) Cash equivalent of leave to the credit of Mr. P at the time

of retirement (i.e. ¥ 24,300 x 18) 4,37,400
(i) 10 month’s average salary (i.e. ¥ 24,300 x 10) 2,43,000
(iii) Amount specified by the Government 3,00,000
(iv) Amount received from the employer 7,75,000

Hence, ¥ 2,43,000, being the least, shall be exempt from tax under Section 10(10AA) of the Act and the balance
¥ 5,32,000 (i.e. ¥ 7,75,000 - 2,43,000) shall be taxable for the assessment year 2017-18.

RETRENCHMENT COMPENSATION [SECTION 10(10B)]

Any compensation received by a workman under the Industrial Disputes Act, 1947 or under any other Act or
rules, orders or notifications issued thereunder or under any standing orders or under any award, contract of
service or otherwise, at the time of his retrenchment. The amount is exempt under this clause to the extent of
least of the following limits:
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(i) Actual amount received.
(i) Amount specified by Central Government i.e. ¥ 5,00,000.

(i) An amount calculated in accordance with the provisions of clause (b) of Section 25F of the Industrial
Disputes Act, 1947 i.e. 15 day’s average pay for every completed years of services or part thereof in
excess of 6 months.

It may be noted that the above provision shall not apply in respect of any compensation received by a
workman in accordance with any scheme which the Central Government may, having regard to the need
for extending special protection to the workmen in the undertaking to which such scheme applies and,
other relevant circumstances, approve in this behalf and the entire amount of compensation so received
shall be exempt.

For this purpose retrenchment includes the closing down of the undertaking and transfer of the ownership or
management of the undertaking provided the service of the workman has been interrupted by transfer; or the
new terms and conditions of service are less favourable to him; or the new employer is, under the terms of
transfer or otherwise legally not liable to pay to the workman, in the event of his retrenchment, compensation on
the basis that his service has been continuous and has not been interrupted by the transfer. “Wages”, in the
context of Section 10(10B), means:

— all remuneration capable of being expressed in terms of money, which would be payable to a workman
in respect of employment or of work done in such employment, if the terms of employment, express or
implied, were fulfilled.

— “Wages” also include (i) such allowances, including DA as the workman is entitled to; (ii) the
value of any house accommodation, or supply of light, water, medical attendance or other amenity,
or of any other service, concessional supply of foodgrains, or other articles; and (iii) any travel concession.

— However, “wages do not include: (i) any bonus; (ii) contribution to a retirement benefit scheme; (iii) any
gratuity payable on the termination of his service.

Where retrenchment compensation received by a workman exceeds the amount which qualifies for exemption
under the new clause, he will be entitled to relief under section 89 read with rule 21A of the Income Tax Rules,
in respect of such excess.

COMPENSATION RECEIVED BY VICTIMS OF BHOPAL GAS LEAK DISASTER [SECTION
10(10BB)]

According to the clause any compensation received by victims of Bhopal Gas Leak Disaster under the Bhopal Gas
Leak Disaster (Processing of Claims) Act, 1985 and any scheme framed thereunder is exempt from tax. This exemption
of compensation received, however, would not be available to any assessee in connection with the Bhopal Gas Leak
Disaster of an expenditure which has been incurred and allowed as a deduction from taxable income.

COMPENSATION RECEIVED BY VICTIMS ON ACCOUNT OF NATURAL DISASTER FROM
CENTRAL GOVERNMENT [SECTION 10(10BC)]

Any amount received by the individual or legal heir by way of compensation for any disaster from Central Government,
then, such income shall be exempt in the hands of individual or legal heir. However the exemption shall not be
available if deduction has been allowed under this Act on account of any loss or damage caused by such disaster.

For this purpose, the expression “Disaster” shall have the meaning assigned to it under Section 2(d) of Disaster
Management Act, 2005.

PAYMENT RECEIVED ON VOLUNTARY RETIREMENT [SECTION 10(10C)]

The amended provision provides for exemption of any amount received or receivable by an employee of a public
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sector company or of any other company or an authority established under Central, State or Provincial Act or a local
authority, or any State Government or Central Government or the Institution having importance throughout India or a
recognised management institute, on his voluntary retirement or termination of his service, in accordance with any
scheme or schemes of voluntary retirement or in the case of a public sector company, a scheme of voluntary separation.
The scheme of voluntary retirement are to be framed in accordance with such guidelines as may be prescribed which
may include among other things the criteria of economic viability. The amount of exemption is the actual amount of
compensation or ¥ 5,00,000, whichever is less. This exemption is available only once in the life time of an assessee.

The assessee shall not be eligible for relief under section 89 in case he has claimed exemption under section
10(10C). On the other hand, if he claims relief under section 89, he cannot claim exemption under section 10(10C)

TAX PAID BY THE EMPLOYER ON NON MONETARY PERQUISITES [SECTION 10(CC)]

According to Section 10(CC), in the case of an employee, being an individual deriving income in the nature of a
perquisite, not provided for by way of monetary payment within the meaning of clause (2) of Section 17, the tax
on such income actually paid by his employer, on behalf of such employee, notwithstanding anything contained
in the Companies Act, shall exempt.

PAYMENT RECEIVED UNDER A LIFE INSURANCE POLICY [SECTION 10(10D)]

Any sum received under a life insurance policy, including the sum allocated by way of bonus on such policy,
other than -

(a) any sum received under Sub-section (3) of Section 80DD or Sub-section (3) of Section 80DDA; or
(b) any sum received under a Keyman insurance policy; or

(c) any sum received under an insurance policy issued on or after the 1st day of April, 2003 but on or before
31st March 2012 in respect of which the premium payable for any of the years during the term of the
policy exceeds twenty per cent of the actual capital sum assured; or

(d) any sum received under an insurance policy issued on or after the 1st day of April, 2012 in respect of
which the premium payable for any of the years during the term of the policy exceeds ten per cent of the
actual capital sum assured.

Shall be exempt
However, provisions of this sub-clause (c) or (d) shall not apply to any sum received on the death of a person:

Provided further that for the purpose of calculating the actual capital sum assured under this sub-clause, effect
shall be given to the Explanation to Sub-section (3) of Section 80C or the Explanation to Sub-section (2A) of
Section 88, as the case may be.

Provided also that where the policy, issued on or after the 1st day of April, 2013, is for insurance on life of any
person, who is —

(i) a person with disability or a person with severe disability as referred to in section 80U; or
(ii) suffering from disease or ailment as specified in the rules made under section 80DDB,

the provisions of this sub-clause shall have effect as if for the words “ten per cent’, the words “fifteen per cent”
had been substituted.

“Keyman insurance policy” means a life insurance policy taken by a person on the life of another person who
is or was the employee of the first-mentioned person or is or was connected in any manner whatsoever with
the business of the first-mentioned person and includes such policy which has been assigned to a person, at
any time during the term of the policy, with or without any consideration.

For the purposes of this sub-section, “actual capital sum assured” in relation to a life insurance policy shall
mean the minimum amount assured under the policy on happening of the insured event at any time during
the term of the policy, not taking into account —
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(i) the value of any premium agreed to be returned; or

(ii) any benefit by way of bonus or otherwise over and above the sum actually assured, which is to be or
may be received under the policy by any person.

PAYMENT FROM STATUTORY PROVIDENT FUND [SECTION 10(11)]

Any payment received from a provident fund to which the Provident Funds Act, 1925 applies or any other
provident fund set-up by the Central Government and notified by it in the Official Gazette, would be exempt from
tax without any monetary or other limits. The former is known as Statutory Provident Fund and the latter as
Public Provident Fund. For Notified PPF, See Notification No. S.0. 2430 dated 2.7.1968 (1968) 69 ITR (ST) 24].

PAYMENT FROM SUKANYA SAMRIDDHI SCHEME [SECTION 10(11A)]

Any payment received from an account, opened in accordance with the Sukanya Samriddhi Account Rules,
2014 made under the Government Savings Bank Act, 1873. [Inserted by the Finance Act, 2015, w.e.f.1-4-2015.]

PAYMENT FROM A RECOGNISED PROVIDENT FUND [SECTION 10(12)]

The accumulated balance due and becoming payable to an employee participating in a recognised provident
fund, would be exempt from tax if the following conditions are satisfied:

(i) The employee has rendered continuous service with his employer for a period of 5 years or more; or

(i) Where he has not rendered such continuous service, the service has been terminated by reason of
employee’s ill-health or by the contraction or discontinuance of the employer’s business or by any other
cause beyond the control of the employee; or

(iii) On cessation of his employment he obtains employment with any other employer and the balance
standing in his Recognised Provident Fund is transferred to his account in a Recognised Provident
Fund maintained by the new employer.

Where the accumulated balance of the fund has been transferred to any other such fund, then in computing the
period of continuous service for clause (i) or clause (ii) the period or periods for which such employee rendered
continuous service under his former employer or employers shall be included.

Clause (12A) shall be inserted after clause (12) of section 10 by the Finance Act, 2016, w.e.f. 1-
4-2017

(12A) any payment from the National Pension System Trust to an employee on closure of his account or on his
opting out of the pension scheme referred to in section 80CCD, to the extent it does not exceed forty per cent of
the total amount payable to him at the time of such closure or his opting out of the scheme;

PAYMENT FROM AN APPROVED SUPERANNUATION FUND [SECTION 10(13)]
Any payment from an approved superannuation fund made:
(i) on the death of the beneficiary; or

(ii) to an employee in lieu of or in commutation of an annuity on his retirement at or after a specified age or
on his becoming incapacitated prior to such retirement; or

(iii) by way of refund of contributions on the death of the beneficiary; or

(iv) by way of refund of contributions to an employee on his leaving the service in connection with which the
fund is established otherwise than by retirement at or after a specified age or at his becoming incapacitated
from service prior to such retirement to the extent to which such payment does not exceed the contributions
made prior to the commencement of this Act, i.e., 1.4.1962, and also any interest thereon.
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(v) by way of transfer to the account of the employee under a pension scheme referred to in section
80CCD and notified by the Central Government; [Inserted vide Finance Act, 2016, w.e.f. 1-4-2017]

PAYMENT FROM THE NATIONAL PENSION SYSTEM TRUST [SECTION 12(A)]

Any payment from the National Pension System Trust to an employee on closure of his account or on his opting
out of the pension scheme referred to in section 80CCD, to the extent it does not exceed forty per cent of the
total amount payable to him at the time of such closure or his opting out of the scheme; shall be exempt from tax.
[Inserted by the Finance Act, 2016, w.e.f. 1-4-2017]

HOUSE RENT ALLOWANCE [SECTION 10(13A)]

Any special allowance specifically granted to an employee by his employer to meet expenditure actually incurred
on payment of rent in respect of residential accommodation occupied by the assessee, is exempt to the extent
of least of the following:

(i) Actual amount of such allowance received in respect of the relevant period; or
(i) Rent paid over 10% of salary [Rent paid — 10% of salary]
(iii) an amount equal to:

(a) where such accommodation is situated at Mumbai, Kolkatta, Delhi or Chennai, one-half (i.e., 50%)
of the amount of salary due to the assessee in respect of the relevant period; and

(b) where such accommodation is situated at any other place, two-fifth (i.e., 40%) of the amount of
salary due to the assessee in respect of the relevant period.

Salary = Basic Pay + D.A. (If form part of retirement benefit) + Commission (If it is based on specific % of turnover).
Explanation:

(i) ‘Relevant period’ means the periods during which the said accommodation was occupied by the assessee
during the previous year.

(i) ‘Salary’ includes Basic pay, dearness allowance, if the terms allow, includes commission, but excludes
all other allowances and perquisites. However, the Supreme Court has held that commission to be paid
to an employee at fixed percentage of turnover earned by him as salary. [Gestetner Duplicators (P) Ltd.
v. C.L.T. (1979) 117 L.T.R. 1].

(iii) By virtue of the Taxation Laws (Amendment) Act, 1984 applicable with retrospective effect from 1.4.1976,
exemption is denied where an employee lives in his own house, or in a house for which he does not pay
any rent or pays rent which does not exceed 10% of salary.

House rent allowance to High Court and Supreme Court Judges: Under their service conditions the house rent
allowance paid to them is exempt from income-tax w.e.f. 1.4.1975.

Employees have to produce receipt for rent paid to satisfy the taxation authorities to substantiate his claim.
However, this receipt is not required to be deposited by employees paying rent upto X 3,000 per month. However
it should be noted that non-production is only for the purpose of tax deduction. But at the time of assessment AO
can ask to produce rent receipt. (Circular No. 9/2003, 18.11.2003).

lllustration:
Mr. B who lives in Lucknow, gets the following emoluments during the previous year ended on March 31, 2017.

Emoluments of 10 months from X Ltd.: Basic Salary ¥ 5,000 P.M. dearness pay forming part of the basic pay
% 500 P.M. and house rent allowance %¥1,000 P.M.

Emoluments of 2 months from Y Ltd.: Basic salary ¥ 6,000 P.M.; house rent allowance ¥ 2,500 P.M. and ¥
20,000 being Commission @ 2% of sales achieved by Mr. B (Sales target achieved by him was ¥ 10,00,000
during this period).
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One month salary due from Y Ltd. during 2016-17 is received by him in April 2017. He pays X 3,000 per
month as house rent through out the previous year. Determine the amount of house rent allowance chargeable
to tax for the assessment year 2017-18.

Solution:
X Ltd.: House rent allowance, exempt from tax, shall be the least of the following:
(i) ¥ 2,200 per month (being 40% of salary i.e. ¥ 5,000 + % 500);
(ii) ¥ 1,000 per month (being the actual HRA);
(iii) ¥ 2,450 per month [Being the excess of rent paid over 10% of salary i.e. ¥ (3,000 — 550) per month].
% 1,000 per month, being the least shall be exempt from tax.
Y Ltd.: Computation of exempt HRA works is given below:

3
Basic salary per month 6,000
Commission of one month (i.e. 2% of ¥ 10,00,000 + 2) to be included as per
ruling of the Supreme Court in the case of Gestetner Duplicators (P)
Ltd. v. CIT 10,000
Total salary for the purpose of HRA 16,000

House rent allowance, exempt from tax, shall be the least of the following:
(i) ¥ 6,400 per month (being 40% of ¥ 16,000)
(i) ¥ 2,500 per month (being the actual HRA);
(iii) ¥ 1,400 per month [Being the excess of rent paid over 10% of salary i.e. ¥ (3,000 — 1,600) per month].
% 1,400 per month, being the least shall be exempt from tax.
Amount of HRA to be included in taxable salary income of Mr. B

X Ltd. (¥ 1,000 - 1,000) x 10 NIL
Y Ltd. (3 2,500 - 1,400) x 2 2,200
Total 2,200

Note: The exemption in respect of HRA is based upon the following factors:
(1) Basic Salary
(2) Place of Residence
(3) Rent paid
(4) HRA received

Since, there is a possibility of change in any of the above factors during the previous year, exemption for HRA
should not always be calculated on annual basis. As long as there is no change in any of the above factors it can
be calculated together for that period. Whenever there is a change in any of the above factors, it should be
separately calculated till the next change.

SPECIAL ALLOWANCE [SECTION 10(14)]

(a) Any special allowance in cash or the value of any benefit granted by the employer to an employee with the
specific object of enabling the employee to meet expenses ‘wholly’, ‘necessarily’ and ‘exclusively’ incurred by him
in the performance of the duties of his office or employment of profit, is exempt from tax to the extent to which such
expenses are actually incurred for that purpose. This allowance may include travelling allowance to agents,
conveyance allowance, transfer allowance, etc., but it does not include entertainment allowance, perquisites and
the allowance to meet personal expenses (i.e. City Compensatory Allowance) at the place where the duties of office
are performed by him or at the place where he ordinarily resides [AddI. C.I.T. v. AK. Mishra 117 ITR 342 (All.)].
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It must be noted that to be eligible for exemption the amount must have been actually expended. Where a
surplus remains in the hands of the assessee out of a lump sum paid to him by the employer for the purpose, the
surplus would be taxable in the hands of the assessee as income. This is irrespective of the fact that the
employer does not demand refund of the amount not expended [CIT v. Tejaji Farasram Kharawalla Ltd. (1968)
67 ITR 95 (SC)].

(b) The allowances granted to the assessee to meet his personal expenses at the place where the duties of his
office or employment of profit are ordinarily performed by him or at the place where he resides, or to compensate
him for the increased cost of living, as the Central Government may, by notification in the Official Gazette
specify, shall not form part of the total income of the assessee to such notified extent.

(c) The types of and the extent to which the allowances were exempt were hitherto notified by the Central
Government in terms of the power delegated to it under Section 10(14) of the Act. The Finance Act, 1995, has
with effect from 1st July, 1995, delegated this power to the Central Board of Direct Taxes with a view to enabling
it to make necessary rules in this regard so that all the exemptions can be found at one place under the relevant
rule instead of one having to look at all the notifications issued by the Central Government from time to time.
Accordingly, the CBDT has inserted a new rule 2BB to the Income-tax Rules, 1962, w.e.f. 1st July, 1995 which
is reproduced below for easy reference:

Rule 2BB. Prescribed allowances for the purposes of clause (14)(i) of Section 10 - For the purposes of sub-clause
(i) of clause (14) of Section 10, prescribed allowances, by whatever name called, shall be the following, namely —

(a) any allowance granted to meet the cost of travel on tour or on transfer;

(b) any allowance, whether granted on tour or for the period of journey in connection with transfer, to meet the
ordinary daily charges incurred by an employee on account of absence from his normal place of duty;

(c) any allowance granted to meet the expenditure incurred on conveyance in performance of duties of an
office or employment of profit;

Provided that free conveyance is not provided by the employer;

(d) any allowance granted to meet the expenditure incurred on a helper where such helper is engaged for
the performance of the duties of an office or employment of profit;

(e) any allowance granted for encouraging the academic, research and training pursuits in educational and
research institutions;

(f) any allowance granted to meet the expenditure incurred on the purchase or maintenance of uniform for
wear during the performance of the duties of an office or employment of profit.

Explanation - For the purpose of clause (a), “allowance granted to meet the cost of travel on transfer” includes
any sum paid in connection with transfer, packing and transportation of personal effects on such transfer.

(2) For the purposes of sub-clause (ii) of clause (14) of Section 10, the prescribed allowances, by whatever
name called, and the extent thereof shall be following, namely -

SI. | Name & Nature of allowance Extent to which allowance is exempt
No.

1. | Any special compensatory allowance in the nature of 800 per month orX7,000 per month or¥300
composite hill compensatory allowance or high altitude | per month depending upon the specified
allowance or uncongenial climate allowance or snow locations

bound area allowance or avalanche allowance

2. | Any Special Compensatory Allowance in the Nature of | 1,300 per month or ¥1,100 per month or
Border Area Allowance, Remote Locality Allowance or | 1,050 per month or ¥ 750 per month or
Difficult Area Allowance or Disturbed Area Allowance 300 per month or ¥200 per month
depending upon the specified locations
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3. | Tribal area allowance %200 per month for specified location
4. | Any allowance granted to an employee working in any | 70 per cent of such allowance upto a
transport system to meet his personal expenditure maximum of ¥ 10,000 per month
during his duty performed in the course of running of
such transport from one place to another place, provided
that such employee is not in receipt of daily allowance
5. | Children education allowance 100 per month per child up to a maximum
of two children
6. | Any allowance granted to an employee to meet the 300 per month per child up to a maximum
hostel expenditure on his child of two children
7. | Compensatory field area allowance 2,600 per month for specified location
8. | Compensatory modified field area allowance 1,000 per month for specified location
9. | Any special allowance in the nature of counter insurgency | ¥ 3,900 per month whole of India
allowance granted to the member of armed forces
operating in areas away from their permanent locations
for a period of more than 30 days.
10. | Transport allowance granted to an employee to meet < 1600 per month* whole of India
his expenditure for the purpose of computing between
the place of his residence and the place of his duty.
11. | Transport allowance granted to an employee, who is % 3200 p.m.* whole of India
blind or orthopedically handicapped with disability of
lower extremities, to meet his expenditure for the
purpose of commuting between the place of his
residence and the place of his duty
12. | Underground allowance % 800 p.m. whole of India

*Vide the Income tax (6th Amendment) Rules, 2015, w.e.f. 1t April, 2015.

Provided that any assessee claiming exemption in respect of the allowances mentioned at serial numbers 7 and
8 shall not be entitled to the exemption in respect of the allowance referred to at serial number 2.

Provided further that any assessee claiming exemption in respect of the allowance mentioned at serial number
9 shall not be entitled to the exemption in respect of disturbed area allowance referred to at serial number 2.

INTEREST FROM CERTAIN INVESTMENTS [SECTION 10(15)]

The interest income from the following securities would be exempt from tax, to the extent to which amount of
these certificates and deposits do not exceed, in each case, the maximum amount permitted to be invested or
deposited therein.

(i) Income by way of interest, premium on redemption or other payments on notified bonds, securities, or

certificates issued by the Government and interest on notified deposits.

The notified securities/bonds, etc., are: 12 year National Savings Annuity Certificates; National Defence
Gold Bonds, 1980; Special Bearer Bonds, 1991; Treasury Savings Deposits Certificates (10 years);
Post Office Cash Certificates (5 years); National Plan Certificates (10 years); National Plan Savings
Certificates (12 years); Post Office National Savings Certificates (12 years/7 years); Post Office Savings
Banks Accounts; Public Account of Post Office Savings Account Rules (interest up to ¥ 5,000); Post
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(via)

Office CTD; Fixed Deposit [Government Savings Certificates (Fixed Deposit) Rules, 1968 or Post Office
(Fixed Deposit) Rules, 1968]; and Special Deposit Scheme, 1981.

Interest on 7 per cent Capital Investment Bonds in the case of individual and Hindu undivided families
specified up to 31-5-2002 only.

Interest on 9 per cent Relief Bonds, with effect from 1.1.99 (Prior to that it was 10% relief bond), in the
case of an individual and Hindu undivided family.

Interest received by a non-resident Indian from notified bonds (i.e., NRI Bonds, 1988, issued by State
Bank of India), NRI Bonds (Second Series) issued by State Bank of India or by an individual owning
such bonds by virtue of being a nominee or survivor of such non-resident Indian or by an individual to
whom the bonds have been gifted by the non-resident Indian (applicable from the assessment year
1989-90). [Exemption will be available only if the bonds are purchased by a non-resident Indian in
foreign exchange. The interest and principal received in respect of such bonds whether on their maturity
or otherwise, is not allowable to be taken out of India. Where the individual who is a non-resident Indian
in the previous year in which the bonds are acquired, becomes a resident in India in any subsequent
year the interest received from such bonds will continue to be exempt in the subsequent years as well].

If the bonds are encashed in a previous year prior to their maturity by an individual who is so entitled, the
exemption in relation to the interest income shall not be available to such individual in the assessment
year relevant to such previous year in which the bonds have been encashed specified up to 31-5-2002
only.

Interest on securities held by the Issue Department of the Central Bank of Ceylon.

Interest payable to any foreign bank performing central banking functions outside India (This exemption
will be available from the assessment year 1985-86 where the interest is payable in respect of the
deposits made by such bank with any scheduled bank in India with the approval of the Reserve Bank of
India).

Interest payable to European Investment Bank, on a loan granted by it in pursuance of the framework-
agreement for financial co-operation entered on the 25th day of November, 1993 by the Central
Government with that Bank.

(a) Interest payable by the Government or a local authority on moneys borrowed by it before the 1st
day of June, 2001 from, or debts owned by it before the 1st day of June, 2001 to sources outside
India.

(b) Interest payable by an industrial undertaking on moneys borrowed by it under a loan agreement
entered into before 1st day of June 2001 with any such financial institution in a foreign country as
may be approved in this behalf by the Central Government by general or special order. The
International Finance Corporation, Washington; Export Import Bank of Washington, Washington,
D.C.; Export Import Bank of Japan, Tokyo; The Development Loan Fund, Columbia, U.S.A.; The
West German Bank for Reconstruction, West Germany and the Banque Francaise de Commerce
Exterior, Paris.

(c) Interest payable by an industrial undertaking in India on any moneys borrowed or debt incurred by
it before the 1st day of June, 2001 in a foreign country in respect of purchase outside India of raw
materials, or components, or capital plant and machinery to the extent to which such interest does
not exceed the amount of interest calculated at the rate approved by the Central Government in this
behalf, having regard to the terms of the loan or debt and its repayment. With effect from the
assessment year 1983-84, the scope of the exemption is extended to include purchase of capital
plant and machinery under hire-purchase agreement or a lease agreement with an option to purchase
such plant and machinery.
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(d) Interest payable by the Industrial Finance Corporation of India or the Industrial Development Bank
of India or the Industrial Credit and Investment Corporation of India, or Export Import Bank of India
or the National Housing Bank or the Small Industries Development Bank of India on any moneys
borrowed from sources outside India before the 1st day of June, 2001 to the extent such interest
does not exceed the interest calculated at the rate approved by Central Government.

(e) Interest payable by any other financial institution established in India or a banking company on any
moneys borrowed before the 1st day of June, 2001 from sources outside India under an approved
loan agreement to the extent it does not exceed the rate approved by Central Government.

(f) Interest payable by an industrial undertaking in India on any moneys borrowed by it in a foreign currency
from sources outside India under an approved loan agreement before the 1st day of June, 2001.

(fa) Interest payable by a schedule bank, to a non-resident or to a person who is not ordinarily resident
within the meaning of Section 6 on deposit in foreign currency where acceptance of such deposits
by the bank is approved by the Reserve Bank of India.

(g) Interest payable by a public company formed and registered in India, and eligible for deduction
under Section 36(1)(viii), with the main objective of carrying on business of providing long-term
finance for construction or purchase of houses in India for residential purposes on any moneys
borrowed by it in foreign currency from sources outside India under an approved loan agreement, to
the extent to which such interest does not exceed the amount of interest calculated at the rate
approved by the Central Government before 1st day of June 2003.

(h) Interest payable by public sector companies on certain specified bonds and debentures subject to
such conditions, including the condition that the holder of such bonds or debentures registers his
name and his holding with that company, as may be specified by the Central Government by
notification in the Official Gazette.

(i) Interest on deposits, with a notified scheme, made by a retiring Government employee (or public
sector employee, with effect from the assessment year 1991-92) out of his retirement benefits for a
lock-in-period of three years.

Explanation 1: For the purpose of these sub-clauses, the expression “industrial undertaking” means
any undertaking which is engaged in —

(a) the manufacture or processing of goods; or

(aa) the manufacture of computer software or recording of programmes on any disc, tape, perforated
media or other information device; or

(b) the business of generation or distribution of electricity or any other form of power; or
(ba) the business of providing telecommunication services; or

(c) mining; or

(d) the construction of ships; or

(e) the operation of ships or aircrafts or construction or operation of rail systems.

Explanation 1A: For the purposes of this sub-clause, the expression “interest” shall not include interest
paid on delayed payment of loan or on default if it is in excess of two per cent per annum over the rate
of interest payable in terms of such loan.

Explanation 2: For the purpose of this clause, the expression ‘interest’ includes hedging transaction
charges on account of currency fluctuations.

Interest on securities held by the Welfare Commissioner, Bhopal Gas Victims, Bhopal and interest on
deposits for the benefit of the victims of the Bhopal gas leak disaster held in such account with the
Reserve Bank of India or with a Public Sector Bank, as the Central Government may notify.



74 EP-TL&P
(viii) Interest on Gold Deposit Bonds issued under the Gold Deposit Scheme, 1999 notified by the Central
Government.
(ix) Interest on bonds -
(a) issued by a local authority; and
(b) Specified by the Central Government by notification in the Official Gazette.

Where investments are made by an assessee in the names of wife and minor children, the exemption from
income-tax is allowed upto the limit of the maximum amount that may be invested in their names in the tax-free
savings certificates. Similarly, in the event of death of a joint holder of the certificates the surviving joint holder
would continue to get exemption from tax on the interest received upto the maximum amount permitted to be
held in the case of joint holdings.

LEASE RENT FOR LEASING OF AN AIRCRAFT [SECTION 10(15A)]

Any payment made, by an Indian company engaged in the business of operation of aircraft, to acquire an aircraft
or an aircraft engine (other than a payment for providing spares, facilities or services in connection with the
operation of the leased aircraft) on lease from the Government of a foreign State or a foreign enterprise under an
agreement entered into not being an agreement entered into between the 1st day of April, 1997 and the 31st day
of March, 1999 and approved by the Central Government, shall be exempt in the hands of such foreign
Government or foreign enterprise.

No exemption under this clause shall be available where any such agreement entered into on or after 1st day of
April 2007.

SCHOLARSHIPS [SECTION 10(16)]

Scholarships granted to meet the cost of education would be exempt in every case regardless of the residential
status or citizenship of the scholar and the person from whom the scholarships are received.

DAILY ALLOWANCES OF MPs AND MLAs [SECTION 10(17)]
The provisions in this regard are as follows:
Any income by way of:

(i) daily allowance received by any person by reason of his membership of Parliament or of any State
legislature or of any Committee thereof;

(ii) any allowance received by any person by reason of his membership of Parliament under the Members
of Parliament (Constituency Allowance) Rules, 1986;

(iii) any constituency allowance received by any person by reason of his membership of any State Legislature
under any Act or rules made by that State Legislation.

AWARDS/REWARDS [SECTION 10(17A)]

Any payments made, whether in cash or in kind, in pursuance of any award instituted in the public interest by the
Government or instituted by any other body and approved by the Central Government or as a reward by the
Government for such purposes as may be approved by the Central Government in the public interest or as a reward by
the Central Government or a State Government to the medal winners of the Olympic Games or Commonwealth
Games or Asian Games shall be exempt.

PENSION [SECTION 10(18)]

Anew clause 10(18) has been inserted by Finance Act, 1999 with effect from 1.4.2000 to provide that any income
by way of pension received by an individual or family pension received by any member of the family of such
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individual shall be exempt if such individual has been in the service of Central/State Government and has been
awarded Param Vir Chakra or Maha Vir Chakra or Vir Chakra or such other gallantry award as may be notified.

FAMILY PENSION [SECTION 10(19)]

Family pension received by the widow or children or nominated heirs, as the case may be, of a member of the
armed forces (including paramilitary forces) of the Union, where the death of such member has occurred in the
course of operational duties, in such circumstances and subject to such conditions, as may be prescribed, shall
be exempt from tax. However, family pension received by others is exempt upto least of 315,000 or 1/3rd of
family pension and the remaining is taxable under the head other sources.

ANNUAL VALUE OF PALACE OF A RULER [SECTION 10(19A)]

The annual value of any one palace in the occupation of a Ruler would be exempt if it was exempt from income-
tax before the commencement of the Constitution Twenty-Sixth (Amendment) Act, 1971 by virtue of the provisions
of the Merged States (Taxation Concessions) Order, 1949 or any other taxation concession order. Annual value
of the entire building is exempt even though a portion only is occupied by the ruler [C.I.T. v. Bharat Chandra
(H.C.) M.P. (1985) Tax. 77].

INCOME OF LOCAL AUTHORITIES [SECTION 10(20)]

The income of a local authority which is chargeable under the head ‘Income from house property’, ‘Capital gains’
or ‘Income from other sources’ or even from a trade or business carried on by it which accrues or arises from the
supply of commodities or services (other than water or electricity) within its own jurisdictional area or from the
supply of water or electricity within or outside its own jurisdictional area would be wholly exempt from income-tax.

INCOME OF RESEARCH ASSOCIATIONS [SECTION 10(21)]

tax if the Research Association applies its income or accumulates it for application, wholly and exclusively, to the
objects for which it is established and the provisions of Section 11(2) and (3) shall be applicable to such
accumulations with due adaptations for the purposes of scientific research or research in social science or
statistical research and it does not invest or deposit its funds, other than -

(i) any assets held by the research association where such assets form part of the corpus of the fund of the
association as on the first day of June, 1973;

(ii) any assets (being debentures issued by or on behalf of, any company or corporation) acquired by the
research association before the 1st day of March, 1983;

(iii) any accretion to the shares forming part of the corpus of the fund mentioned in sub-clause (i) by way of
bonus shares allotted to the research association;

(iv) voluntary contribution received and maintained in the form of jewellery, furniture or any other article as
the Board may by notification in the official gazette, specify,

for any period during the previous year otherwise than in the forms and modes as specified in Section 11(5).

However, the exemption under this clause shall not be denied in relation to voluntary contribution, other than
voluntary contribution in cash or voluntary contribution of the nature referred to (i), (ii), (iii) and (iv) above, subject
to condition that such voluntary contribution is held by the research association only in the forms or modes as
specified in Section 11(5) after the expiry of one year from the end of the previous year in which such asset is
acquired or the 31st day of March, 1992 whichever is later.

Further, the exemption under this clause to any profits and gains of business carried on by the research association
shall be available if the business is incidental to the attainment of its objectives and separate books of account
are maintained in respect of such business.
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Also, the exemption under this clause shall be withdrawn if the Central Government is satisfied that the conditions
are not being fulfilled but an opportunity of being heard shall be provided.

INCOME OF NEWS AGENCY [SECTION 10(22B)]

With effect from assessment year 1994-95, income of a news agency set up in India solely for collection and
distribution of news will be exempt subject to the conditions that - (a) the news agency is notified for this purpose
by the Central Government; (b) it applies its income or accumulates it for application solely for collection and
distribution of news; and (c) it does not distribute its income in any manner to its members.

Provided also that where the news agency has been specified, by notification, by the Central Government and
subsequently that Government is satisfied that such news agency has not applied or accumulated or distributed
its income in accordance with the provisions contained in the first proviso, it may, at any time after giving a
reasonable opportunity of showing cause, rescind the notification and forward a copy of the order rescinding the
notification to such agency and to the Assessing Officer.

INCOME OF APROFESSIONAL INSTITUTION [SECTION 10(23A)]

Any income of an association or body or institution established in India having as its object the control, supervision,
regulation or encouragement of the profession of law, medicine, accountancy, engineering or architecture or
such other profession as the Central Government may specify in this behalf from time to time by notification in
the Official Gazette, would be exempt from tax if the association or institution applies its income or accumulates
it for application solely to the objects for which it is established and the institution or association is for the time
being approved by the Central Government for this purpose by a general or special order. This tax exemption
would not, however, be available to the professional bodies in respect of their income under the head ‘Income
from house property’ or ‘Income received for rendering any specific service’ or ‘Income by way of interest or
dividends derived from its investments’.

Further, the exemption under this clause shall be withdrawn if Central Government is satisfied that conditions
are not being fulfilled.

INCOME OF A REGIMENTAL FUND OR NON-PUBLIC FUND [SECTION 10(23AA)]

Income derived by any Regimental Fund or Non-Public Fund established by the armed forces of the Union for
the welfare of their past and present members and their dependents will be exempt from tax.

EXEMPTION TO FUND ESTABLISHED FOR WELFARE OF EMPLOYEES [SECTION 10(23AAA)]

With effect from the assessment year 1996-97 a new clause (23AAA) has been inserted in Section 10. It provides
for exemption from tax on any income received by any person on behalf of a fund, established for such purposes
as may be notified by the Board, for the welfare of employees or their dependents and of which fund such
employees are members. The exemption will be available only if the fund applies its income, or accumulates it
for application, wholly and exclusively, to the objects for which it is established. The aforesaid fund shall invest
its funds and contributions made by the employees and other sums received by it in any one or more of the
forms or modes specified in Section 11(5). The said fund is to be approved by the Principal Commissioner or
Commissioner in accordance with the rules made in this behalf and such approval shall have effect for such
assessment year or years not exceeding three assessment years as may be specified in the order of approval.

PENSION FUND OF LIC [SECTION 10(23AAB)]

The Income of the Life Insurance Corporation of India or any other insurer to the extent it is from a fund set up
under a pension scheme to which contribution is made by any person for receiving pension from such fund is
exempt from tax provided the pension scheme is approved by the Controller of Insurance or the Insurance
Regulatory and Development Authority established under Sub-section (1) of Section 3 of the Insurance Regulatory
and Development Authority Act, 1999, as the case may be.
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INCOME OF AN INSTITUTION ESTABLISHED FOR PROMOTING KHADI AND VILLAGE
INDUSTRIES [SECTION 10(23B)]

Any income of an institution constituted as a public charitable trust or registered under the Societies Registration Act,
1860, or under any law corresponding to that Act in force in any part of India and existing solely for the development
of Khadi or Village industries or both, and not for purposes of profit, to the extent such income is attributable to the
business of production, sale or marketing of Khadi or products of village industries, is exempt from tax if the institution
applies its income or accumulates it for application solely to the development of Khadi or Village industries or both and
the institution is for the time being approved by the Khadi and Village Industries Commission.

Provided that the commission shall not at any time grant such approval for more than three assessment years,
beginning with the assessment year next following the financial year in which it is granted.

Further, the exemption under this clause shall be withdrawn if Central Government is satisfied that conditions
are not being fulfilled after giving an opportunity of being heard.

INCOME OF KHADI AND VILLAGE INDUSTRIES BOARD ESTABLISHED BY A STATE ACT
[SECTION 10(23BB)]

Any income of an authority (whether known as Khadi and Village Industries Board or by any other name)
established in any State by or under a State or Provincial Act for the development of Khadi and Village Industries
in the State is exempt from tax. ['Khadi’ and ‘Village Industries’ have the same meaning assigned to them in the
‘Khadi and Village Industries Commission Act, 1956’ (61 of 1956)].

INCOME OF STATUTORY AUTHORITY ADMINISTERING CHARITABLE TRUST ETC. [SECTION
10(23BBA)]

Any income of any body or authority whether or not body corporate or corporation solely established, constituted
or appointed by or under any Central, State or Provincial Act which provides for the administration of any one or
more of the following, that is to say, public religious or charitable trusts or endowments (including maths, temples,
Gurudwaras, wakfs, churches, synagogues, agiaries or other places of public religious worship) or societies for
religious or charitable purposes registered as such under the Societies Registration Act, 1860 or any other law
for the time being in force, provided nothing aforesaid shall be construed to exempt from tax the income of any
trust, endowment or society referred to therein.

INCOME OF EUROPEAN ECONOMIC COMMUNITY [SECTION 10(23BBB)]

Any income of the European Economic Community derived in India by way of interest, dividend or capital gains
from investments made out of its funds under such scheme as the Central Government may specify in this behalf.

Anew clause (23BBC) is inserted in Section 10 so as to provide exemption from income-tax of any income derived by
the SAARC Fund for Regional Projects which was set up by Colombo Declaration issued on 21st December, 1991 by
the Heads of State or Government of the Member-countries of South Asian Association for Regional Corporation
established on 8th December, 1985 by the Charter of the South Asian Association for Regional Corporation.

INCOME OF SAARC FUND [SECTION 10(23BBC)]

Any income of the South Asian Association for Regional Cooperation Fund for Regional Projects set-up by the
Colombo Plan Declaration shall be exempt.

INCOME OF ASOSAI-SECRETARIAT [SECTION 10(23BBD)]

Any income of the Secretariat of the Asian Organisation of the Supreme Audit Institutions which has been
registered as ASOSAI-SECRETARIAT under the Societies Registration Act, 1860 shall be exempt from tax for
ten previous years relevant to the assessment years beginning on the 1st day of April 2001 and ending on the
31st day of March 2011.
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INCOME OF IRDA [SECTION 10(23BBE)]

Any income of Insurance Regulatory and Development Authority established under Section 3(1) of IRDA Act,
1999 shall be exempt from tax from the Assessment Year 2001-02.

INCOME OF NEDFCL [SECTION 10(23BBF)]

As per section 10 (23BBF), following income Any income of the North-Eastern Development Finance Corporation
Limited, being a company formed and registered under the Companies Act, 1956 is exempted:

Provided that in computing the total income of the North-Eastern Development Finance Corporation Limited,
the amount to the extent of —

(/) twenty per cent of the total income for assessment year beginning on the 1st day of April, 2006;
(i) forty per cent of the total income for assessment year beginning on the 1st day of April, 2007;
(iii) sixty per cent of the total income for assessment year beginning on the 1st day of April, 2008;
(iv) eighty per cent of the total income for assessment year beginning on the 1st day of April, 2009;

(v) one hundred per cent of the total income for assessment year beginning on the 1st day of April, 2010
and any subsequent assessment year or years, shall be included in such total income;

INCOME OF CERC [SECTION 10(23BBG)]

Any income of the Central Electricity Regulatory Commission constituted under sub-section (1) of section 76 of
the Electricity Act, 2003 is exempted.

INCOME OF PRASAR BHARATI (BROADCASTING CORPORATION OF INDIA) [SECTION
10(23BBH)]

With effect from assessment year 2013-14, Clause (23BBH) has been inserted in section 10 to exempt any
income of the Prasar Bharati (Broadcasting Corporation of India) established under section 3(1) of the Prasar
Bharati (Broadcasting Corporation of India) Act, 1990.

ANY INCOME RECEIVED BY ANY PERSON ON BEHALF OF CERTAIN PERSONS [SECTION
10(23C)]
The income received by any person on behalf of the following are exempt from tax:
(i) the Prime Minister’'s National Relief Fund; or
(ii) the Prime Minister’s Fund (Promotion of Folk Art); or
(iii) the Prime Minister’s Aid to Students Fund; or
(iiia) the National Foundation for Communal Harmony; or
(iima) the Swachh Bharat Kosh, set up by the Central Government; or
(iimaa) the Clean Ganga Fund, set up by the Central Government; or

(iliiab) any university or other educational institution existing solely for educational purposes and not for purposes
of profit and which is wholly or substantially financed by the Government; or

(iiiac) any hospital or other institution for the reception and treatment of persons during convalescence or of
persons suffering from illness or mental defectiveness or for the reception and treatment of persons
requiring medical attention or rehabilitation, existing solely for philanthropic purposes and not for purposes
of profit and which is wholly or substantially financed by the Government; or
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Explanation. — For the purposes of sub-clauses (iiiab) and (iiiac), any university or other educational
institution, hospital or other institution referred therein, shall be considered as being substantially financed
by the Government for any previous year, if the Government grant to such university or other educational
institution, hospital or other institution exceeds such percentage of the total receipts including any voluntary
contributions, as may be prescribed, of such university or other educational institution, hospital or other
institution, as the case may be, during the relevant previous year.

(iiiad) any university or other educational institution existing solely for educational purposes and not for the
purposes of profit, if the aggregate annual receipts of such university or educational institution do not
exceed the amount of annual receipts as may be prescribed.

(iiae) any hospital or other institution for the reception and treatment of persons suffering from illness or
mental defectiveness or for the reception and treatment of persons during convalescence or of persons
requiring medical attention or rehabilitation, existing solely for philanthropic purposes and not for the
purposes of profit, if the aggregate annual receipts of such hospital or institution do not exceed the
amount of annual receipts as may be prescribed.

(iv) any other fund or institution established for charitable purposes which may be notified by the Central
Government in the Official Gazette, having regard to the objects of the fund or institution and its importance
throughout India or throughout any State or States; or

(v) any trust (including any other legal obligation) or institution wholly for public religious and charitable
purposes, as notified by the Central Government having regard to the manner in which the affairs of the
trust or institution are administered and supervised for ensuring that the income accruing thereto is
properly applied for the objects thereof.

(vi) any university or other educational institution existing solely for educational purposes and not for purposes
of profit, other than those mentioned in (v) and (vii) supra and which may be approved by the prescribed
authority.

(via) any hospital or other institution for the reception and treatment of persons suffering from iliness or mental
defectiveness or for the reception and treatment of persons during convalescence or of persons requiring
medical attention or rehabilitation existing solely for philanthropic purposes and not for purposes of profit
other than those mentioned in (vi) and (viii) supra and which may be approved by the prescribed authority.

Further, where the total receipts of the bodies mentioned in (iv), (v), (vi) and (via) exceed one crore rupees in the
previous year or any preceeding year, such body shall:

(a) publish its accounts in a local news paper; and

(b) furnish alongwith exemption application, the copy of the local newspaper in which such accounts have
been published.

For obtaining the exemption as well as continuance thereof, the fund or trust or institution or any university or
other educational institution or any hospital or other medical institution has to make an application to the prescribed
authority in the prescribed form. Further, the Central Government before notifying the fund or trust or institution
may make such inquiries or may call for such documents (including audited annual accounts) for satisfying itself
about the genuineness of the activities of the fund or trust or institution.

Finance Act, 1999 has amended Section 10(23C) to the effect that from assessment year 1999-2000, the prescribed
authority will also have power to call for documents or information or to hold such enquiries as it deems fit before
the university or other educational institution or a hospital or other medical institution is approved by it.

Provided also that the fund or trust or institution or any university or other educational institution or any hospital
or other medical institution:

(a) applies its income, or accumulates it for application, wholly and exclusively to the object for which it is
established and in a case where more than fifteen per cent of its income is accumulated on or after the
1st day of April, 2002, the period of the accumulation of the amount exceeding fifteen per cent of its
income shall in no case exceed five years; and
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(b) the fund or trust or institution applies its income or accumulates it for application wholly and exclusively
to the objects for which it is established and invests or deposits its funds, other than -

(i) any assets held by the fund, trust or institution where such assets form part of the corpus of the
fund, trust or institution or any university or other educational institution or any hospital or other
medical institution as on the 1st day of June, 1973;

(ia) any asset, being equity shares of a public company, held by any university or other educational
institution or any hospital or other medical institution where such asset form part of the corpus of
any university or other educational institution or any hosital or other medical institution as on the 1st
day of June, 1998.

(ii) any assets (being debentures issued by, or on behalf of, any company or corporation), acquired by
the fund, trust or institution or any university or other educational institution or any hospital or other
medical institution before the 1st day of March, 1983;

(iii) any accretion to the shares, forming part of the corpus mentioned in sub-clause (i) and (ia), by way
of bonus shares allotted to the fund, trust or institution or any university or other educational institution
or any hospital or other medical institution;

(iv) voluntary contributions received and maintained in the form of jewellery, furniture or any other article
as the Board may, by notification in the Official Gazette, specify,

for any period during the previous year in the forms and modes as specified in Section 11(5). In case of investments
made before April 1, 1989 otherwise than in any one or more of the forms or modes as mentioned in Section
11(5), the same shall be exempt if such investments do not continue to remain so invested or deposited after the
30th day of March, 1993.

The exemption in relation to voluntary contribution [other than voluntary contribution in cash or voluntary contribution
of the nature referred to in sub-clauses (i), (i), (iii), (iv) above] shall be granted subject to the condition that such
voluntary contribution is not held by the trust or institution otherwise than in any one or more of the forms or modes
specified in Section 11(5) after the expiry of one year from the end of the previous year in which such asset is
acquired or the 31st day of March, 1992, whichever is later; Exemption in relation to any income of the fund or trust
or institution from profits and gains of the business shall not be allowed unless the business is incidental to the
attainment of its objectives and separate books of account are maintained by it in respect of such business.

Any amount of donation received by the fund or institution in terms of Section 80G(2)(d) which has been utilised
for purposes other than providing relief to the victims of earthquake in Gujarat or which remains unutilised in
terms of Section 80G(5C) and not transferred to the Prime Minister’s National Relief Fund on or before 31st day
of March, 2004, shall be deemed to be the income of the previous year and shall accordingly be charged to tax.

Further, the tax exemption granted to the fund or trust or institution notified in this behalf shall at any one time have
effect for such assessment year or years, not exceeding three assessment years, as may be specified in the
notification, including an assessment year or years which commenced before the date of issue of the notification.

Where the fund or trust or institution or any university or other educational institution or any hospital or other
medical institution referred to in sub-clause (iv) or sub-clause (v) or sub-clause (vi) or sub-clause (via) does not
apply its income during the year of receipt and accumulates it, any payment or credit out of such accumulation
to any trust or institution registered under Section 12AA or to any fund or trust or institution or any university or
other educational institution or any hospital or other medical institution referred to in sub-clause (iv) or sub-
clause (v) or sub-clause (vi) or sub-clause (via) shall not be treated as application of income to the objects for
which such fund or trust or institution or university or educational institution or hospital or other medical institution,
as the case may be, is established.

Further, the exemption under this clause shall be withdrawn if prescribed authority is satisfied that conditions
are not being fulfilled after an opportunity of being heard is provided.

In case the fund or trust or institution or any university or other educational institution or any hospital or other
medical institution referred to in the first proviso makes an application on or after the 1st day of June, 2006 for
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the purposes of grant of exemption or continuance thereof, such application shall be made on or before the 30th
day of September of the relevant assessment year from which the exemption is sought.

It is also provided with retrospective effect from assessment year 2009-10, by the Finance Act, 2012, that the
income of a trust or institution referred to in sub-clause (iv) or sub-clause (v) shall be included in its total income
of the previous year if the provisions of the first proviso to clause (15) of section 2 become applicable to such
trust or institution in the said previous year, whether or not any approval granted or notification issued in respect
of such trust or institution has been withdrawn or rescinded;

Also, any anonymous donation referred to in Section 115BBC on which tax is payable in accordance with the
provisions of the said section shall be included in the total income.

Further provided that all pending applications, on which no notification has been issued under sub-clause (iv) or
sub-clause (v) before the 1st day of June, 2007, shall stand transferred on that day to the prescribed authority
and the prescribed authority may proceed with such applications under those sub-clauses from the stage at
which they were on that day.

It is also provided that the income of a trust or institution referred to in sub-clause (iv) or sub-clause (v) shall be
included in its total income of the previous year if the provisions of the first proviso to clause (715) of section 2
become applicable to such trust or institution in the said previous year, whether or not any approval granted or
notification issued in respect of such trust or institution has been withdrawn or rescinded.

Further, it is also provided that where the fund or institution referred to in sub-clause (iv) or the trust or institution
referred to in sub-clause (v) has been notified by the Central Government or approved by the prescribed authority,
as the case may be, or any university or other educational institution referred to in sub-clause (vi) or any hospital
or other medical institution referred to in sub-clause (via), has been approved by the prescribed authority, and
the notification or the approval is in force for any previous year, then, nothing contained in any other provision of
this section [other than clause (1) thereof] shall operate to exclude any income received on behalf of such fund
or trust or institution or university or other educational institution or hospital or other medical institution, as the
case may be, from the total income of the person in receipt thereof for that previous year.

Explanation. — In this clause, where any income is required to be applied or accumulated, then, for such purpose
the income shall be determined without any deduction or allowance by way of depreciation or otherwise in
respect of any asset, acquisition of which has been claimed as an application of income under this clause in the
same or any other previous year.

INCOME OF AMUTUAL FUND [SECTION 10(23D)]

Subject to the provisions of Chapter XIIE any income of a Mutual Fund set up by a public sector bank or a public
financial institution or authorised by the Securities and Exchange Board of India or the Reserve Bank of India is
exempt from tax. This exemption is subject to such conditions as the Central Government may, by natification in
the Official Gazette, specify in this behalf. However, these conditions are not applicable in case of a Mutual Fund
is registered under the SEBI.

Explanation: For the purpose of this clause:

(a) the expression ‘public sector bank’ means the State Bank of India constituted under the State Bank of
India Act, 1955, a subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959, a
corresponding new Bank constituted under Section 3 of the Banking Companies (Acquisition and Transfer
of Undertakings) Act, 1970 or under Section 3 of the Banking Companies (Acquisition and Transfer of
Undertakings) Act, 1980 and a bank included in the category “other public sector banks” by the Reserve
Bank of India;

(b) the expression “public financial institution” shall have the meaning assigned to it in Section 4A of the
Companies Act, 1956.

The financial institutions specified by Section 4A of the Companies Act, 1956, are as follows:
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(i) ICICI.
(i) IFCI.
(iii) IDBL.
(iv) LIC.
(v) UTL

(vi) The Industrial Reconstruction Corporation of India established under the Industrial Reconstruction
Bank of India Act, 1984 (62 of 1984).

(vii) The General Insurance Corporation of India established under the General Insurance Business
(Nationalisation) Act, 1972 (57 of 1972).

(viii) The National Insurance Company Limited, formed and registered under the Companies Act, 1956
(1 of 1956).

(ix) The New India Assurance Company Limited, formed and registered under the Companies Act,
1956 (1 of 1956).

(x) The Oriental Insurance Company Limited, formed and registered under the Companies Act, 1956
(1 of 1956).

(xi) The United Insurance Company Limited, formed and registered under the Companies Act, 1956 (1
of 1956).

(xii) Risk Capital and Technology Finance Corporation Ltd.
(xiii) Technology Development and Information Company of India Ltd.

(c) the expression ‘Securities and Exchange Board of India’ shall have the meaning assigned to it in clause
(a) of Sub-section (1) of Section 2 of the Securities and Exchange Board of India Act, 1992.

ANY INCOME OF A SECURITISATION TRUST FROM THE ACTIVITY OF SECURITISATION
(SECTION 23DA)

In order to facilitate the securitisation process, special taxation regime is provided in respect of taxation
of income of securitisation entities, set up as a trust, from the activity of securitisation. Therefore, section 10 has
been amended for providing a special tax regime. The salient features of the special regime are as follows:

(i) In case of securitisation vehicles which are set up as a trust and the activities of which are regulated by
either SEBI or RBI, the income from the activity of securitisation of such trusts will be exempt from taxation.

(i) The securitisation trust will be liable to pay additional income-tax on income distributed to its investors
on the line of distribution tax levied in the case of mutual funds. The additional income-tax shall be levied
@ 25% in case of distribution being made to investors who are individual and HUF and @ 30% in other
cases. No additional income tax shall be payable if the income distributed by the securitisation trust is
received by a person who is exempt from tax under the Act.

(iii) Consequent to the levy of distribution tax, the distributed income received by the investor will be exempt
from tax.

(iv) The securitisation trust will be liable to pay interest at the rate of one percent for every month or part of
the month on the amount of additional income-tax not paid within the specified time.

(v) The person responsible for payment of income or the securitisation trust will be deemed to be an assessee
in default in respect of amount of tax payable by him or it in case the additional income-tax is not paid to
the credit of Central Government.

(a) “Securitisation” shall have the same meaning as assigned to it,—

(i) in clause (r) of sub-regulation (1) of regulation 2 of the Securities and Exchange Board of India (Public
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Offer and Listing of Securitised Debt Instruments) Regulations, 2008 made under the Securities and
Exchange Board of India Act, 1992 (15 of 1992) and the Securities Contracts (Regulation) Act, 1956 (42
of 1956); or

(ia) in clause (z) of sub-section (1) of section 2 of Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act 2002; or

(i) under the guidelines on securitisation of standard assets issued by the Reserve Bank of India;

As per regulation 2(1)(r) of SEBI (Public Offer and Listing of Securitised Debt Instruments) Regulations,
2008, Securitisation means acquisition of debts or receivable by any special purpose distinct entity from any
originator or originators for the purpose of issuance securitised debt instruments based on such debts or
receivables and such issuance.

Securitisation Debt Instruments means any certificate or instrument issued to an investor by an issuer being
a special purpose distinct entity which processes any debt or receivables including mortgage debt assigned
to such entity and acknowledging beneficial interest of such investors in such debt or receivables including
mortgage debt as the case may be.

(b) “Securitisation trust” shall have the meaning assigned to it in the Explanation below section 115TC;
Securitisation Trust means a trust, being a —

(i) “special purpose distinct entity” as defined in regulation 2(1)(u) of the Securities and Exchange Board
of India (Public Offer and Listing of Securitised Debt Instruments) Regulations, 2008 made under the
Securities and Exchange Board of India Act, 1992 (15 of 1992) and the Securities Contracts (Regulation)
Act, 1956 (42 of 1956), and regulated under the said regulations; or

(i) “Special Purpose Vehicle” as defined in, and regulated by, the guidelines on securitisation of standard
assets issued by the Reserve Bank of India, which fulfils such conditions, as may be prescribed.

INCOME OF INVESTOR PROTECTION FUND (SECTION 23EA)

Any income by way of contributions received from recognized stock exchanges and members thereof, of such
Investor Protection Fund set up by recognised stock exchanges in India, either jointly or separately, as the
Central Government may, by notification in the Official Gazette, specify in this behalf:

Provided that where any amount standing to the credit of the Fund and not charged to income-tax during any
previous year is shared, either wholly or in part, with a recognised stock exchange, the whole of the amount so
shared shall be deemed to be the income of the previous year in which such amount is so shared and shall
accordingly be chargeable to income-tax.

INCOME OF CREDIT GUARANTEE FUND TRUST FOR SSI [SECTION 10(23EB)]

Any income of the Credit Guarantee Fund Trust for Small Industries, being a trust created by the Government of
India and the Small Industries Development Bank of India established under Sub-section (1) of Section 3 of the
Small Industries Development Bank of India Act, 1989 (39 of 1989), for five previous years relevant to the
assessment years beginning on the 1st day of April, 2002 and ending on the 31st day of March, 2007.

INCOME OF INVESTOR PROTECTION FUND SET UP COMMODITY EXCHANGE OF INDIA
[SECTION 10(23EC)]

Any income, by way of contributions received from commodity exchanges and the members thereof, of such
Investor Protection Fund set up by commodity exchanges in India, either jointly or separately, as the Central
Government may, notify shall be exempt.

However, where any amount standing to the credit of the said Fund and not charged to income-tax during any
previous year is shared, either wholly or in part, with a commodity exchange, the whole of the amount so shared
shall be deemed to be the income of the previous year in which such amount is so shared and shall accordingly
be chargeable to income-tax.
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Explanation: For the purposes of this clause, “commodity exchange” shall mean a “registered association” as
defined in clause (jj) of section 2 of the Forward Contracts (Regulation) Act, 1952 (74 of 1952).

INCOME OF INVESTOR PROTECTION FUND SET UP IN ACCORDANCE DEPOSITORY
REGULATIONS [SECTION 10(23ED)]

Any income, by way of contributions received from a depository, of such Investor Protection Fund set up in
accordance with the regulations by a depository as the Central Government may notify shall be exempt.

However, where any amount standing to the credit of the Fund and not charged to income-tax during any
previous year is shared, either wholly or in part with a depository, the whole of the amount so shared shall be
deemed to be the income of the previous year in which such amount is so shared and shall, accordingly, be
chargeable to income-tax.

Explanation: For the purposes of this clause, —

(i) “depository” shall have the same meaning as assigned to it in clause (e) of sub-section (1) of section 2
of the Depositories Act, 1996 (22 of 1996);

(ii) “regulations” means the regulations made under the Securities and Exchange Board of India Act, 1992
(15 of 1992) and the Depositories Act, 1996 (22 of 1996);’;

SPECIFIED INCOME OF CORE SETTLEMENT GUARANTEE FUND [SECTION 10(23EE)]

Any specified income of such Core Settlement Guarantee Fund, setup by a recognised clearing corporation in
accordance with the regulations, as the Central Government may, by notification in the Official Gazette, specify
in this behalf:

Provided that where any amount standing to the credit of the Fund and not charged to income-tax during any
previous year is shared, either wholly or in part with the specified person, the whole of the amount so shared
shall be deemed to be the income of the previous year in which such amount is so shared and shall, accordingly,
be chargeable to income-tax

Explanation. — For the purposes of this clause, —

(i) “recognised clearing corporation” shall have the same meaning as assigned to it in clause (0) of sub
regulation (1) of regulation 2 of the Securities Contracts (Regulation) (Stock Exchanges and Clearing
Corporations) Regulations, 2012 made under the Securities and Exchange Board of India Act, 1992
and the Securities Contracts (Regulation) Act, 1956;

(ii) “regulations” means the Securities Contracts (Regulation) (Stock Exchanges and Clearing Corporations)
Regulations, 2012 made under the Securities and Exchange Board of India Act, 1992 and the Securities
Contracts (Regulation) Act, 1956;

(iii) “specified income” shall mean, —
(a) the income by way of contribution received from specified persons

(b) the income by way of penalties imposed by the recognised clearing corporation and credited to the
Core Settlement Guarantee Fund; or

(c) the income from investment made by the Fund;
(iv) “specified person” shall mean,-

(a) anyrecognised clearing corporation which establishes and maintains the Core Settlement Guarantee
Fund; and

(b) any recognised stock exchange, being a shareholder in such recognised clearing corporation, or a
contributor to the Core Settlement Guarantee Fund; and
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(c) any clearing member contributing to the Core Settlement Guarantee Fund;’;

INCOME OF VENTURE CAPITAL COMPANY [10(23FB)]

Any Income of a Venture Capital Company or Venture Capital Fund from investment in the Venture Capital
Undertaking shall be exempt.

Provided that nothing contained in this clause shall apply in respect of any income of a venture capital company
or venture capital fund, being an investment fund specified in clause (a) of the Explanation 1 to section 115UB,
of the previous year relevant to the assessment year beginning on or after the 1st day of April, 2016.

Explanation 1:

(a) “Venture capital company” means a company which —

(A)

has been granted a certificate of registration, before the 21st day of May, 2012, as a Venture Capital
Fund and is regulated under the Securities and Exchange Board of India (Venture Capital Funds)
Regulations, 1996 (hereinafter referred to as the Venture Capital Funds Regulations) made under the
Securities and Exchange Board of India Act, 1992 (15 of 1992); or

has been granted a certificate of registration as Venture Capital Fund as a sub-category of Category |
Alternative Investment Fund and is regulated under the Securities and Exchange Board of India
(Alternative Investment Funds) Regulations, 2012 (hereinafter referred to as the Alternative Investment
Funds Regulations) made under the Securities and Exchange Board of India Act, 1992 (15 of 1992),
and which fulfils the following conditions, namely:—

(i) itis not listed on a recognised stock exchange;

(i) it has invested not less than two-thirds of its investible funds in unlisted equity shares or equity
linked instruments of venture capital undertaking; and

(i) it has not invested in any venture capital undertaking in which its director or a substantial shareholder
(being a beneficial owner of equity shares exceeding ten per cent of its equity share capital) holds,
either individually or collectively, equity shares in excess of fifteen per cent of the paid-up equity
share capital of such venture capital undertaking;

(b) “Venture capital fund” means a fund —

(A)

(B)

Operating under a trust deed registered under the provisions of the Registration Act, 1908 (16 of 1908),

which —

() has been granted a certificate of registration, before the 21st day of May, 2012, as a Venture Capital
Fund and is regulated under the Venture Capital Funds Regulations; or

(II) has been granted a certificate of registration as Venture Capital Fund as a sub-category of Category
| Alternative Investment Fund under the Alternative Investment Funds Regulations and which fulfils
the following conditions, namely: —

(i) it has invested not less than two-thirds of its investible funds in unlisted equity shares or
equity linked instruments of venture capital undertaking;

(ii) it has not invested in any venture capital undertaking in which its trustee or the settler holds,
either individually or collectively, equity shares in excess of fifteen per cent of the paid-up
equity share capital of such venture capital undertaking; and

(iii) the units, if any, issued by it are not listed in any recognised stock exchange; or

operating as a venture capital scheme made by the Unit Trust of India established under the Unit Trust
of India Act, 1963 (52 of 1963);

(c) “venture capital undertaking” means —

(i)

a venture capital undertaking as defined in clause (n) of regulation 2 of the Venture Capital Funds
Regulations; or
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(i) aventure capital undertaking as defined in clause (aa) of sub-regulation (1) of regulation 2 of the Alternative
Investment Funds Regulations
As per Regulation 2(n) of Venture Capital Funds Regulations “Venture capital undertaking” means—
(1) whose shares are not listed on a recognised stock exchange in India

(2) which is engaged in the business for providing services , production, or manufacture of article or
things or does not include such activities or sectors which are specified in the negative list by the
Board with the approval of central government by notification in the official gazette in this behalf or

As per Regulation 2(1)(aa) of the Alternative Investment Funds Regulations, Venture capital undertaking
means domestic company

(1) which is not listed on recognised stock exchange in India at the time of making investment and

(2) which is engaged in the business for providing services, production or manufacture of article or things
and does not include following activities or sectors

— Non Banking Financial Company (NBFC)
— Gold Financing
— Activities not permitted under industrial policy of Government of India.

— Any other activity which may specified by the Board in consultation with Government of India.

INCOME OF AN INVESTMENT FUND [SECTION 10(23FBA)]

Any income of an investment fund other than the income chargeable under the head D i.e “Profits and gains of
business or profession” is exempt under clause 23FBA of section 10;

INCOME UNDER SECTION 10 (23FBB)
Any income referred to in section 115UB, accruing or arising to, or received by, a unit holder of

an investment fund, being that proportion of income which is of the same nature as income chargeable under
the head D. — "Profits and gains of business or profession”. Here, the expression “investment fund” shall have
the meaning assigned to it in clause (a) of the Explanation 1 to section 115UB;

INCOME FROM REIT [SECTION 10(23FCA)]

Any income of a business trust, being a real estate investment trust, by way of renting or leasing or letting out
any real estate asset owned directly by such business trust is also exempt.

For the purposes of this clause, the expression “real estate asset” shall have the same meaning as assigned to
it in clause (zj) of sub-regulation (1) of regulation 2 of the Securities and Exchange Board of India (Real Estate
Investment Trusts) Regulations, 2014 made under the Securities and Exchange Board of India Act, 1992;

ANY INCOME OF A BUSINESS TRUST BY WAY OF INTEREST RECEIVED OR RECEIVABLE
FROM A SPECIAL PURPOSE VEHICLE [SECTION 10(23FC)]

Any income of a Business trust by way of Interest received or receivable from a Special Purpose Vehicle shall be
exempt from tax.

Explanation.— For the purposes of this clause, the expression “special purpose vehicle” means an Indian company
in which the business trust holds controlling interest and any specific percentage of shareholding or interest, as
may be required by the regulations under which such trust is granted registration;



Lesson 3 = Incomes which do not Form Part of Total Income 87

ANY DISTRIBUTED INCOME, REFERRED TO IN SECTION 115UA, RECEIVED BY AUNIT HOLDER
FROM THE BUSINESS TRUST [SECTION 10(23FD)]

Any distributed income, referred to in section 115UA, received by a unit holder from the business trust, not being
that proportion of the income which is of the same nature as the income referred to in section 10 (23FC) or
(23FCA) shall be exempt from tax.

INCOME OF A REGISTERED TRADE UNION [SECTION 10(24)]

Any income chargeable under the head ‘income from house property’ and income from other sources of a
registered Trade Union within the meaning of the Indian Trade Unions Act, 1926, formed primarily for the purposes
of regulating the relations between workmen and the employers or between the workmen and the workmen is
exempt from income-tax and also of a federation of such unions.

INCOME TO TRUSTEES OF CERTAIN FUNDS [SECTION 10(25)]
The following incomes are exempt from tax under this provision:

(i) Interest on securities which are held by or which are the property of any statutory provident fund to
which the Provident Funds Act, 1925 applies and any capital gains of the fund arising from the sale,
exchange or transfer of such securities.

(i) Any income received by the trustees on behalf of a recognised provident fund, an approved
superannuation fund or an approved gratuity fund.

(iii) Any income received by the Board of Trustees constituted under the Coal Mines Provident Fund and
Miscellaneous Provisions Act, 1948, on behalf of the Deposit-linked Insurance Fund.

(iv) Any income received by the Board of Trustees constituted under the Employees’ Provident Fund and
Miscellaneous Provisions Act, 1952 on behalf of the Deposit-linked Insurance Fund.

EXEMPTION TO EMPLOYEE’S STATE INSURANCE FUND [SECTION 10(25A)]

A new clause (25A) has been inserted in Section 10 of the Act, with effect from the assessment year 1962-63
onwards to provide income-tax exemption on any income of the Employees’ State Insurance Fund of the Employees’
State Insurance Corporation set up under the provisions of the Employees’ State Insurance Act, 1948.

INCOME OF AMEMBER OF A SCHEDULED TRIBE [SECTION 10(26)]

Members of a Scheduled Tribe as defined in Article 366(25) of the Constitution residing in certain areas specified
in paragraph 20 of the Sixth Schedule to the Constitution or in the States of Arunachal Pradesh, Mizoram,
Nagaland, Manipur and Tripura or in the Ladakh region of the State of Jammu and Kashmir are exempt from tax
on any income which accrues or arises to them from any source in the area, State or Union Territories mentioned
above or by way of dividend or interest on securities arising from any place in or outside India.

INCOME OF A RESIDENT OF LADAKH [SECTION 10(26A)]

Any income accruing or arising to any person from any source in the district of Ladakh or outside India in
any previous year relevant to the assessment year commencing before 1.4.1989 will be exempt from tax,
where such person is resident in the district of Ladakh in that previous year. However, this exemption would
not apply in the case of any such person unless he was resident in that district in the previous year relevant
to the assessment year 1962-63 or earlier. For the purposes of this section the district of Ladakh will
include all the areas comprised in that district on June 30, 1979, that is, the date after which the said district
was bifurcated.
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INCOME OF A CORPORATION ESTABLISHED FOR PROMOTING INTEREST OF SCHEDULED
CASTES ETC. [SECTION 10(26B)]

Any income of a corporation established by a Central, State or Provincial Act or any other body, institution or
association wholly financed by government where it has been formed for promoting the interest of the members
of the Scheduled Castes or the Scheduled Tribes or the backward classes or any two or all of them is exempt
from tax.

EXEMPTION TO NATIONAL MINORITIES DEVELOPMENT AND FINANCE CORPORATION
[SECTION 10(26BB)]

With effect from the assessment year 1995-96 a new clause (26BB) has been inserted in Section 10 to provide
income-tax exemption on any income of a corporation established by the Central Government or any State
Government for promoting the interests of the members of such minority communities as are notified by the
Central Government from time to time.

EXEMPTION FROM INCOME OF A CORPORATION ESTABLISHED FOR THE WELFARE AND
ECONOMIC UPLIFTMENT OF EX-SERVICEMEN BEING CITIZENS OF INDIA [SECTION
10(26BBB)]

Finance Act, 2003 has inserted a new clause (26BB) in Section 10 to provide income-tax exemption on any
income of a corporation established by a Central, State or Provincial Act for the welfare and economic upliftment
of ex-servicemen being the citizens of India. [Section 10(26BBB)].

Explanation. — For the purposes of this clause, “ex-serviceman” means a person who has served in any rank,
whether as combatant or non-combatant, in the armed forces of the Union or armed forces of the Indian States
before the commencement of the Constitution (but excluding the Assam Rifles, Defence Security Corps, General
Reserve Engineering Force, Lok Sahayak Sena, Jammu and Kashmir Militia and Territorial Army) for a continuous
period of not less than six months after attestation and has been released, otherwise than by way of dismissal or
discharge on account of misconduct or inefficiency, and in the case of a deceased, or incapacitated ex-serviceman
includes his wife, children, father, mother, minor brother, widowed daughter and widowed sister, wholly dependant
upon such ex-serviceman immediately before his death or incapacitation.

INCOME OF CO-OPERATIVE SOCIETIES PROMOTING THE INTEREST OF MEMBERS OF
SCHEDULED CASTES, ETC. [SECTION 10(27)]

Any income of a cooperative society formed for promoting the interests of the members of either the scheduled
castes or scheduled tribes or both referred to in clause (26B) will be exempt from tax. In order to avail exemption
the membership of the co-operative society should consist of only other co-operative societies formed for similar
purposes and the finances of the society are provided by the government and such other societies.

EXEMPTION OF COMMODITY BOARDS AND AUTHORITIES FROM INCOME-TAX [SECTION
10(29A)]

A new clause (29A) has been inserted in Section 10. It provides that the income of certain commodity Boards
and Export development authorities which are set up under various statutes and are under the administrative
control of the Commerce Ministry will be exempt from income-tax. The specified boards and authorities are
Coffee Board, the Rubber Board, the Tea Board, the Tobacco Board, the Marine Products Export development
authority, the Agricultural and Processed Food Products Export Development Authority, the Spices Board and
the coir Board established under section 4 of the Coir Industry Act (w.r.e.f 1st April, 2002). These Boards and
authorities are exempt from the assessment year 1962-63 or the previous year in which these Boards or authorities
were constituted, whichever is later.
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SUBSIDY FROM THE TEA BOARD [SECTION 10(30)]

In the case of an assessee engaged in the business of growing and manufacturing tea in India, the amount of
Subsidy received from or through the Tea Board under any Notified Scheme of the Central Government for
replantation or replacement of tea bushes or for rejuvenation or consolidation of areas used for cultivation of tea
is exempt from income-tax.

For this purpose, the Central Government has notified the following schemes -
(1) Replantation Subsidy Scheme of the Tea Board from October 1, 1968 (effective date 1.4.1969);
(2) Amended Replantation Subsidy Scheme of the Tea Board as effective from May 12, 1970; and
(3) Amended Replantation Subsidy Scheme of the Tea Board as effective from January 1, 1972.

To qualify for the exemption, the assessee has to submit, along with his return of income or within such further
time as may be allowed by the Assessing Officer, a certificate from the Tea Board as to the amount of subsidy
received by him during the relevant previous year.

Subsidy from the Rubber; Coffee; Spices and other Board or authority established under any law and notified by
the Central Government [Section 10(31)]

In the case of an assessee carrying on business of growing and manufacturing rubber, coffee, cardamom or
such other commodity in India, as notified by the Central Government, any subsidy received from or through the
concerned Board(s) (as specified in the heading) under any scheme for replantation or replacement of rubber,
coffee, cardamom or other specified commodity or for rejuvenation or consolidation of areas used for cultivation
of rubber, coffee, cardamom or other specified commodity will be exempt from tax if the assessee furnishes to
the Assessing Officer, along with his return of income a certificate from the concerned Board, as to the amount
of such subsidy paid to the assessee, either along with his return of income or within such further time as may be
allowed by the Assessing Officer.

INCOME OF MINOR CHILD [SECTION 10(32)]

Where the income of an individual includes any income of his minor child in terms of Section 64(1A), such
individual shall be entitled to exemption of the amount includible under Section 64(1A) of each minor child or ¥
1,500 for each minor child whichever is less.

INCOME FROM TRANSFER OF UNITS OF UTI [SECTION 10(33)]

Any income arising from the transfer of a capital asset, being a unit of the Unit Scheme, 1964 referred to in
Schedule | to the Unit Trust of India (Transfer of Undertaking and Repeal) Act, 2002 (58 of 2002) and where the
transfer of such asset takes place on or after the 1st day of April, 2002 shall be exempt from income tax.

ANY INCOME BY WAY OF DIVIDENDS REFERRED TO IN SECTION 115-O [SECTION 10(34)]

Any income by way of dividends referred to in Section 115-O shall be exempt from income tax. As per section
115-0 the company paying or declaring any dividend have to pay tax @15% plus surcharge as applicable plus
education cess @3% on such dividend. Hence, such dividend shall be exempt in the hands of shareholders.
Provided further nothing in this clause shall apply to any Income by way of dividend chargeable to tax in
accordance with the provisions of section 115BBDA. [Amendment vide Finance Act, 2016 w.e.f. 1-4-2017]

ANY DISTRIBUTED INCOME BY WAY OF BUY BACK OF SHARES REFERRED IN SECTION
115QA [SECTION 10(34A)]

Any income arising on account of buy back of shares (not being listed on a recognised stock exchange) by the
company as referred to in section 115QA shall be exempt in the hands shareholders.

As per section 115QA, the company shall be liable to pay tax @20% plus surcharge plus education cess and
SHEC on such distributed income on account of buy back of shares. Distributed income means the consideration
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paid by the company on buy-back of shares as reduced by the amount which was received by the company for
issue of such shares.

INCOME FROM MUTUAL FUNDS AND CERTAIN UNITS [SECTION 10(35)]

Any income by way of, —
(a) income received in respect of the units of a Mutual Fund specified under Clause (23D); or
(b) income received in respect of units from the Administrator of the specified undertaking; or
(c) income received in respect of units from the specified company

shall be exempt from income tax.

Provided that this clause shall not apply to any income arising from transfer of units of the Administrator of the
specified undertaking or of the specified company or of a mutual fund, as the case may be.

Explanation. — For the purposes of this clause, —

(a) “Administrator” means the Administrator as referred to in clause (a) of Section 2 of the Unit Trust of India
(Transfer of Undertaking and Repeal) Act, 2002 (58 of 2002);

(b) “specified company” means a company as referred to in clause (h) of Section 2 of the Unit Trust of India
(Transfer of Undertaking and Repeal) Act, 2002 (58 of 2002);

ANY INCOME RECEIVED BY THE INVESTOR DISTRIBUTED BY SECURITISATION TRUST UNDER
SECTION 115TA [SECTION 10(35A)]

Any income by way of distributed income referred to in section 115TA received from a securitisation trust by any
person being an investor of the said trust shall be exempt.

Provided that nothing contained in this clause shall apply to any income by way of distributed income referred to
in the said section, received on or after the 1st day of June, 2016.

Explanation : For the purposes of this clause, the expressions “investor” and “securitisation trust” shall have the
meanings respectively assigned to them in the Explanation given in section 115TC.

TRANSFER OF SPECIFIED EQUITY SHARES [SECTION 10(36)]

Any income arising from the transfer of a long-term capital asset, being an eligible equity share in a company
purchased on or after the 1st day of March, 2003 and before the 1st day of March, 2004 and held for a period of
twelve months or more shall be exempt from income tax.

Explanation. — For the purposes of this clause, “eligible equity share” means, -

(i) any equity share in a company being a constituent of BSE-500 Index of the Stock Exchange, Mumbai as
on the 1st day of March, 2003 and the transactions of purchase and sale of such equity share are
entered into on a recognised stock exchange in India;

(ii) any equity share in a company allotted through a public issue on or after the 1st day of March, 2003 and
listed in a recognised stock exchange in India before the 1st day of March, 2004 and the transaction of
sale of such share is entered into on a recognised stock exchange in India.

INCOME FROM TRANSFER OF AGRICULTURAL LAND [SECTION 10(37)]

In the case of an assessee, being an individual or a Hindu undivided family, any income chargeable under the
head “Capital gains” arising from the transfer of agricultural land, where —

(i) such land is situate in any area referred to in item (a) or item (b) of sub-clause (iii) of clause (14) of
Section 2;
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(ii) such land, during the period of two years immediately preceding the date of transfer, was being used for
agricultural purposes by such Hindu undivided family or individual or a parents;

(iii) such transfer is by way of compulsory acquisition under any law, or a transfer the consideration for
which is determined or approved by the Central Government or the Reserve Bank of India;

(iv) such income has arisen from the compensation or consideration for such transfer received by such
assessee on or after 1st day of April, 2004.

shall be exempt from income tax.

Explanation: For the purposes of this clause, the expression “compensation or consideration” includes the
compensation or consideration enhanced or further enhances by any court, tribunal or other authority.

INCOME FROM TRANSFER OF CERTAIN EQUITY, UNITS ETC. [SECTION 10(38)]

Any income arising on or after 1.10.2004 from the transfer of long-term capital asset, being an equity share in a
company or a unit of an equity oriented fund or a unit of a business trust where —

(a) the transaction of sale of such equity share or unit is entered into on or after the date on which Chapter
VII of the Finance (No. 2) Act, 2004 comes into force; and

(b) such transaction is chargeable to securities transaction tax under that chapter.
shall be exempt from income tax.

Provided that the income by way of long-term capital gain of a company shall be taken into account in computing
the book profit and the income tax payable under Section 115JB.

Provided also that nothing contained in sub-clause (b) shall apply to a transaction undertaken on a recognised
stock exchange located in any International Financial Services Centre and where the consideration for such
transaction is paid or payable in foreign currency.

Explanation: For the purpose of this clause,
(a) “equity oriented fund” means a fund -

(i) where the investible funds are invested by way of equity shares in domestic companies to the extent of
more than sixty-five percent of the total proceeds of such fund; and

(ii) which has been set up under a scheme of Mutual Fund specified under clause 10(23D).

Provided that the percentage of equity share holding of the fund shall be computed with reference to the annual
average of the monthly average of the opening and closing figures.

(b) “International Financial Services Centre” shall have the same meaning as assigned to it in clause (q) of
section 2 of the Special Economic Zones Act, 2005 (28 of 2005);

(c) “recognised stock exchange” shall have the meaning assigned to it in clause (ii) of the Explanation 1 to sub-
section (5) of section 43;

INCOME FROM INTERNATIONAL SPORTING EVENTS [SECTION 10(39)]

Any specified income, arising from any international sporting event held in India, to the person or persons
notified by the Central Government in the Official Gazette, if such international sporting event —

(a) is approved by the international body regulating the international sport relating to such event;
(b) has participation by more than two countries;
(c) is notified by the Central Government in the Official Gazette for the purposes of this clause.

shall be exempt from income tax.
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Explanation: For the purposes of this clause, “the specified income” means the income, of the nature and to
the extent, arising from the international sporting event, which the Central Government may notify in this behalf;

INCOME FROM SUBSIDIARY COMPANY [SECTION 10(40)]

Any income of any subsidiary company by way of grant or otherwise received from an Indian company, being its
holding company engaged in the business of generation or transmission or distribution of power if receipt of
such income is for settlement of dues in connection with reconstruction or revival of an existing business of
power generation shall be exempt from income tax.

Provided that the provisions of this clause shall apply if reconstruction or revival of any existing business of
power generation is by way of transfer of such business to the Indian company notified under sub-clause (a) of
clause (v) of Sub-section (4) of Section 80-1A.

INCOME FROM TRANSFER OF A CAPITAL ASSET [SECTION 10(41)]

Any income arising from transfer of a capital asset, being an asset of an undertaking engaged in the business of
generation or transmission or distribution of power where such transfer is effected on or before the 31st day of
March, 2006, to the Indian company notified under sub-clause (a) of clause (v) of Sub-section (4) of Section 80-
IA shall be exempt from income tax.

SPECIFIED INCOME TO A BODY OR AUTHORITY [SECTION 10(42)]
Any specified income arising to a body or authority which —

(a) has been established or constituted or appointed under a treaty or an agreement entered into
by the Central Government with two or more countries or a convention signed by the Central
Government;

(b) is established or constituted or appointed not for the purposes of profit;
(c) is notified by the Central Government in the Official Gazette for the purposes of this clause.

Explanation: For the purposes of this clause, “specified income” means the income, of the nature and to the
extent, arising to the body or authority referred to in this clause, which the Central Government may notify in this
behalf.

INCOME TO AN INDIVIDUAL BY WAY REVERSE MORTGAGE [SECTION 10(43)]

Any amount received by an individual as a loan, either in lumpsum or in instalment, in a transaction of reverse
mortgage referred to in clause (xvi) of Section 47.

Meaning of Reverse Mortgage

Under reverse mortgage a person (generally senior citizen) who owns a house property have the option to
mortgage the property with a schedule bank or housing finance company to get a regular income in the form
of periodical instalments. This scheme is very attractive for senior citizens who do not have regular income. In
this scheme, the lender (the bank or housing finance company) will recover the amount paid i.e principle and
interest thereon by selling the property after the death of borrower. However the lender will have to give the
option to the legal hiers of the borrower to repay the loan amount along with interest for the release of
property.

NEW PENSION SYSTEM TRUST [SECTION 10(44)]

Any income received by any person for, or on behalf of, the New Pension System Trust established on the 27th
February, 2008 under the provisions of the Indian Trust Act, 1882 shall be exempt from Incom tax.
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ALLOWANCE OR PERQUISITE TO THE CHAIRMAN OF UPSC [SECTION 10(45)]

Allowances or perquisites which are notified by the Central Government in the Official Gazette shall be exempt
in the hands of the Chairman or a retired Chairman or any other member or retired member of the Union Public
Service Commission.

INCOME ARISING TO ABODY, AUTHORITY OR BOARD OR TRUST OR COMMISSION [SECTION
10(46)]

Any specified income notified by the Central Government arising to a body or authority or Board or Trust or
Commission (by whatever name called) which:

(a) has been established or constituted by or under a Central, State or Provincial Act, or constituted by the
Central Government or a State Government, with the object of regulating or administering any activity
for the benefit of the general public;

(b) is not engaged in any commercial activity; and
(c) is notified by the Central Government in the Official Gazette

shall be exempt.

INCOME OF AN INFRASTRUCUTRE DEBT FUND [SECTION 10(47)]

Any income of an infrastructure debt fund, set up in accordance with the guidelines as may be prescribed, which
is notified by the Central Government in the Official Gazette shall be exempt.

INCOME RECEIVED BY CERTAIN FOREIGN COMPANIES IN INDIAIN INDIAN CURRENCY FROM
SALE OF CRUDE OIL TO ANY PERSON IN INDIA [SECTION 10(48)]

Any income received in India in Indian currency by a foreign company on account of sale of crude oil, any other
goods or rendering of services, as may be notified by Central Government this behalf, to any person shall be
exempt in the hands of Foreign Company.

However, to claim this exemption the following conditions may be satisfied:

(i) receipt of such income in India by the foreign company is pursuant to an agreement or an arrangement
entered into by the Central Government or approved by the Central Government;

(i) having regard to the national interest, the foreign company and the agreement or arrangement are
notified by the Central Government in this behalf; and

(iii) the foreign company is not engaged in any activity, other than receipt of such income, in India.

EXEMPTION OF INCOME OF FOREIGN COMPANY FROM STORAGE AND SALE OF CRUDE OIL
STORED AS PART OF STRATEGIC RESERVES [SECTION 10(48A)]

Any income accruing or arising to a foreign company on account of storage of crude oil in a facility in India and
sale of crude oil therefrom to any person resident in India:

Provided that —

(i) the storage and sale by the foreign company is pursuant to an agreement or an arrangement entered
into by the Central Government or approved by the Central Government; and

(i) having regard to the national interest, the foreign company and the agreement or arrangement are
notified by the Central Government in this behalf;

This amendment effective retrospectively from 15t April, 2016 and accordingly apply in relation to assessment
year 2016-17 and subsequent assessment years.
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INCOME OF NATIONAL FINANCIAL HOLDINGS COMPANY LIMITED [SECTION 10(49)]

Any income of the National Financial Holdings Company Limited, being a company set up by the Central
Government, of any previous year relevant to any assessment year commencing on or before the 1st day of
April, 2014 shall be exempt.

EXEMPTION OF ANY INCOME ON WHICH THE PROVISIONS OF CHAPTER VIII - EQUALISATION
LEVY CHARGEABLE UNDER THE ACT [SECTION 10(50)]
Any income arising from any specified service provided on or after the date on which the provisions of Chapter

VIII of the Finance Act, 2016 comes into force and chargeable to equalisation levy under that Chapter.

Explanation. — For the purposes of this clause, “specified service” shall have the meaning assigned to it in
clause (i) of section 164 of Chapter VIII of the Finance Act, 2016.

SPECIFIC EXEMPTION

We have discussed general exemption generally available to all assessee depending upon the purpose for
which it is made. Now let us discuss section 10AA, etc., relating to specific exemption available to industrial
undertakings on fulfillment of specified conditions.

Newly Established Units in Special Economic Zone [Section 10AA]

(1) Subject to the provisions of this section, in computing the (j) of section 2 of the Special Economic Zones Act,
2005, from his Unit, who begins to manufacture or produce articles or things or provide any service during the
previous year relevant to any assessment year commencing on or after the 1st day of April, 2006, a deduction of —

(i) hundred per cent of profits and gains derived from the export, of such articles or things or from services
for a period of five consecutive assessment years beginning with the assessment year relevant to the
previous year in which the Unit begins to manufacture or produce such articles or things or provide
services, as the case may be, and fifty per cent of such profits and gains for further five assessment
years and thereafter;

(ii) for the next five consecutive assessment years, so much of the amount not exceeding fifty per cent of
the profit as is debited to the profit and loss account of the previous year in respect of which the deduction
is to be allowed and credited to a reserve account (to be called the “Special Economic Zone Re-investment
Reserve Account”) to be created and utilized for the purposes of the business of the assessee in the
manner laid down in sub-section (2).

(2) The deduction under clause (ii) of sub-section (1) shall be allowed only if the following conditions are fulfilled,
namely:

(a) the amount credited to the Special Economic Zone Re-investment Reserve Account is to be utilised —

(i) for the purpose of acquiring machinery or plant which is first put to use before the expiry of a period
of three years following the previous year in which the reserve was created; and

(ii) until the acquisition of the machinery or plant as aforesaid, for the purposes of the business of the
undertaking other than for distribution by way of dividends or profits or for remittance outside India
as profits or for the creation of any asset outside India;

(b) the particulars, as may be specified by the Central Board of Direct Taxes in this behalf, under clause (b)
of sub-section (1B) of section 10A have been furnished by the assessee in respect of machinery or plant
along with the return of income for the assessment year relevant to the previous year in which such
plant or machinery was first put to use.

(3) Where any amount credited to the Special Economic Zone Re-investment Reserve Account under clause (ii)
of sub-section (1), -
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(a) has been utilised for any purpose other than those referred to in sub-section (2), the amount so utilised;
or

(b) has not been utilised before the expiry of the period specified in sub-clause (i) of clause (a) of sub-
section (2), the amount not so utilised,

shall be deemed to be the profits, —
(i) in a case referred to in clause (a), in the year in which the amount was so utilised; or

(i) in a case referred to in clause (b), in the year immediately following the period of three years
specified in sub-clause (i) of clause (a) of sub-section (2),

and shall be charged to tax accordingly:

Provided that where in computing the total income of the Unit for any assessment year, its profits and gains had
not been included by application of the provisions of sub-section (7B) of section 10A, the undertaking, being the
Unit shall be entitled to deduction referred to in this sub-section only for the unexpired period of ten consecutive
assessment years and thereafter it shall be eligible for deduction from income as provided in clause (ii) of sub-
section (1).

Explanation: For the removal of doubts, it is hereby declared that an undertaking, being the Unit, which had
already availed, before the commencement of the Special Economic Zones Act, 2005, the deductions referred
to in section 10A for ten consecutive assessment years, such Unit shall not be eligible for deduction from income
under this section:

Provided further that where a Unit initially located in any free trade zone or export processing zone is subsequently
located in a Special Economic Zone by reason of conversion of such free trade zone or export processing zone
into a Special Economic Zone, the period of ten consecutive assessment years referred to above shall be
reckoned from the assessment year relevant to the previous year in which the Unit began to manufacture, or
produce or process such articles or things or services in such free trade zone or export processing zone:

Provided also that where a Unit initially located in any free trade zone or export processing zone is subsequently
located in a Special Economic Zone by reason of conversion of such free trade zone or export processing zone
into a Special Economic Zone and has completed the period of ten consecutive assessment years referred to
above, it shall not be eligible for deduction from income as provided in clause (ii) of sub-section (1) with effect
from the 1st day of April, 2006.

(4) This section applies to any undertaking, being the Unit, which fulfils all the following conditions, namely:

(i) it has begun or begins to manufacture or produce articles or things or provide services during the
previous year relevant to the assessment year commencing on or after the 1st day of April, 2006 in any
Special Economic Zone;

(i) it is not formed by the splitting up, or the reconstruction, of a business already in existence:

Provided that this condition shall not apply in respect of any undertaking, being the Unit, which is formed
as a result of the re-establishment, reconstruction or revival by the assessment of the business of any
such undertaking as is referred to in section 33B, in the circumstances and within the period specified in
that section;

(iii) it is not formed by the transfer to a new business, of machinery plant previously used for any purpose.

Explanation: The provisions of Explanations 1 and 2 to sub-section (3) of section 80-IA shall apply for the
purposes of clause (iii) of this sub-section as they apply for the purposes of clause (ii) of that sub-section.

(5) Where any undertaking being the Unit which is entitled to the deduction under this section is transferred,
before the expiry of the period specified in this section, to another undertaking, being the Unit in a scheme of
amalgamation or demerger, —

(a) no deduction shall be admissible under this section to the amalgamating or the demerged Unit, being
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the company for the previous year in which the amalgamation or the demerger takes place; and

(b) the provisions of this section shall, as they would have applied to the amalgamating or the demerged
Unit being the company as if the amalgamation or demerger had not taken place.

(6) Loss referred to in sub-section (1) of section 72 or sub-section (1) or sub-section (3) of section 74, in so far
as such loss relates to the business of the undertaking, being the Unit shall be allowed to be carried forward or
set off.

(7) For the purposes of sub-section (1), the profits derived from the export of articles or things or services
(including computer software) shall be the amount which bears to the profits of the business of the undertaking,
being the Unit, the same proportion as the export turnover in respect of such articles or things or services bears
to the total turnover of the business carried on by the undertaking (Substituted for the word ‘Assessee’ by
Finance Act, 2009).

Provided that the provisions of this section shall retrospectively applicable from assessment year beginning on
1st day of April 2006 and subsequent assessment year.

(8) The provisions of sub-sections (5) and (6) of section 10A shall apply to the articles or things or services
referred to in sub-section (1) as if -

(a) for the figures, letters and word “1st April, 2001”, the figures, letters and word “1st April, 2006” had been
substituted;

(b) for the word “undertaking”, the words “undertaking, being the Unit” had been substituted.

(9) The provisions of sub-section (8) and sub-section (1) of section 80-lA shall, so far as may be, apply in relation
to the undertaking referred to in this section as they apply for the purposes of the undertaking referred to in
section 80-IA.

(10) Where a deduction under this section is claimed and allowed in respect of profits of any of the specified
business, referred to in clause (c) of sub-section (8) of section 35AD, for any assessment year, no deduction
shall be allowed under the provisions of section 35AD in relation to such specified business for the same or any
other assessment year.

Explanation 1. — For the purposes of this section, —

(i) “export turnover” means the consideration in respect of export by the undertaking, being the Unit of
articles or things or services received in, or brought into, India by the assessee but does not include
freight, telecommunication charges or insurance attributable to the delivery of the articles or things
outside India or expenses, if any, incurred in foreign exchange in rendering of services (including computer
software) outside India;

(ii) “exportin relation to the Special Economic Zones” means taking goods or providing services out of India
from a Special Economic Zone by land, sea, air, or by any other mode, whether physical or otherwise;

(iii) “manufacture” shall have the same meaning as assigned to it in clause (r) of section 2 of the Special
Economic Zones Act, 2005;

(iv) “relevant assessment year” means any assessment year falling within a period of fifteen consecutive
assessment years referred to in this section;

(v) “Special Economic Zone” and “Unit” shall have the same meanings as assigned to them under clauses
(za) and (zc) of section 2 of the Special Economic Zones Act, 2005.

Explanation 2. — For the removal of doubts, it is hereby declare that the profits and gains derived from on site
development of computer software (including services for development of software) outside India shall be deemed
to be the profits and gains derived from the export of computer software outside India.
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TEST YOUR KNOWLEDGE

1. Export turnover includes freight and telecommunication charges.

* True

7 * False

TAX EXEMPTIONS FOR CHARITABLE TRUSTS AND INSTITUTIONS

Before the discussion of the provisions of the Income-tax Act in this connection, it is important to note the
meanings of the terms - Trust, Institution, Income from property, Charitable purpose and Religious purpose.

(a) Trust: Section 3 of the Indian Trusts Act defines a trust to mean “an obligation annexed to the ownership
of property and arising out of a confidence reposed in and accepted by the owner, or declared and
accepted by him for the benefit of another and the owner”.

(b) Institution: An organisation with a constitution composed of a President, Vice-President, Secretary,
Committee Members and ordinary members, is known as an Institution. The activities of the institution
and its office-holders are regulated by rules and bye-laws of the institution. A university or a Chamber of
Commerce is an Institution.

(c) Income from property: This includes income from movable orimmovable property, voluntary donations
received and income from business undertaking(s) held by the trust.

(d) Charitable purpose: The term ‘charitable purpose’ has been defined in this Act in a wider sense than
what is commonly understood. According to Section 2(15) of the Act, it includes relief of the poor,
education, yoga medical relief, preservation of environment (including watersheds, forests and wildlife)
and preservation of monuments or places or objects of artistic or historic interest and advancement of
any other object of general public utility not involving the carrying on of any activity for profit.

In order to qualify for tax exemptions the charity must be of a public character, and the trust or institution
should not be created or established for the benefit of any particular religious community or caste, if the
trust or institution is established for the benefit of the member of a club or employees of a factory, it
would not be a public charitable trust. Vide Circular No. 395 dated Sept. 24, 1984 promotion of sports
and games is considered to be a charitable purpose within the meaning of Section 2(15). Accordingly
an association or institution, engaged in the promotion of sports or games can claim exemption under
Section 11, even if it is not approved under Section 10(23).

Provided that the advancement of any other object of general public utility shall not be a charitable purpose, if it
involves the carrying on of any activity in the nature of trade, commerce or business, or any activity of rendering
any service in relation to any trade, commerce or business, for a cess or fee or any other consideration, irrespective
of the nature of use or application, or retention, of the income from such activity, unless —

(i) such activity is undertaken in the course of actual carrying out of such advancement of any other object
of general public utility; and

(ii) the aggregate receipts from such activity or activities during the previous year, do not exceed twenty per
cent of the total receipts, of the trust or institution undertaking such activity or activities, of that previous
year;
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Income not to be included in the Total Income

According to Section 11(1), the following items of income are not to be included in the total income of the
previous year of the assessee who is in receipt of the same:

(i)

(i)

(v)

Income derived from property held under trust wholly for charitable or religious purposes: Income
derived from property held under trust wholly for charitable or religious purposes shall be exempt to the
extent to which such income is applied for such purposes in India and where any such income is
accumulated or set apart for application to such purposes in India, to the extent to which the income so
accumulated or set apart is not in excess of 15% of the income from such property.

Income derived from property held under trust in part only for charitable or religious purposes:
Income derived from property held under trust in part only for charitable or religious purposes shall be
exempt. This exemption would, however, be available only for trusts created before 1.4.1962. Further,
where any such income is finally set apart for application to such purposes in India, shall be exempt to
the extent to which the income so set apart is not in excess of 15% of the income from such property.

Income from property held under trust created on or after 1.4.1952 for a charitable purpose which
tends to promote international welfare in which India is interested shall be exempt to the extent to which
such income is applied for such charitable purposes outside India.

Income from property held under trust created before 1.4.1952 for charitable or religious purposes
shall be exempt to the extent to which such income is applied for such purposes outside India. This
exemption is, however, subject to the condition that the Central Board of Direct Taxes has, by a general
or special order, issued a direction in either of the above two cases that the income in question would
not be included in the total income of the person in receipt of such income.

Income in the form of voluntary contributions made with a specific direction that they shall form part
of the corpus of the trust or institution shall be fully exempt.

Explanation:

In respect of items (i) and (ii) above:

(1

)

In computing the 15% of the income which may be accumulated or set apart, any such voluntary
contributions as are referred to in Section 12 (dealt with later in this Chapter) shall be deemed to be part
of the income.

If, in the previous year, the income applied to charitable or religious purposes in India falls short of 85%
of the income derived during that year from property held under trust, by any amount on account of (i)
not receiving the income during that year, or (ii) for any other reason, then:

(a) In case referred to in (i), so much of the income applied to such purpose in India during the previous
year in which the income is received or during the previous year immediately following as does not
exceed the said amount shall be deemed to be income applied to such purposes during the previous
year in which the income was derived; and the income so deemed to have been applied shall not be
taken into account in calculating the amount of income applied to such purposes during the previous
year in which the income is received or during the previous year immediately following, as the case
may be.

(b) In case referred to in (ii), so much of the income applied to such purposes in India during the
previous year immediately following the previous year in which the income was derived as does not
exceed the said amount shall be deemed to be income applied to such purposes during the previous
year in which the income was derived; and the income so deemed to have been applied shall not be
taken into account in calculating the amount of income applied to such purposes during the previous
year immediately following the previous year in which the income was derived.
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Where any income as discussed in (a) and (b) above is not applied to charitable or religious purposes in India
within the prescribed time, then such income shall be deemed to be the income of the person in receipt thereof:

(a) In case of not receiving the income: Such income shall be deemed to be the income of the previous year
immediately following the previous year in which the income was received.

(b) In any other case: Such income shall be deemed to be the income of the previous year immediately
following the previous year in which the income was derived [Clause (1B)].

Capital Gains [Section 11(1A)]
Asset held wholly for religious purposes or charitable purposes

Sometimes a capital asset held under trust wholly for charitable or religious purposes is transferred resulting in
a capital gain. The net consideration received on such transfer may be utilised wholly or in part in acquiring
another capital asset to be so held wholly for religious or charitable purposes. In such cases the capital gains
arising from the transfer shall be deemed to have been applied for charitable or religious purposes to the extent
stated hereinbelow:

(i) Where the whole of the net consideration is utilised for acquiring the new capital assets, so much of the
capital gains.

(i) Where only a part of the net consideration is utilised for acquiring the new capital asset, so much of the
capital gain as is equal to the amount by which the amount so utilised exceeds the cost of the transferred
asset.

Example 1: A charitable trust had a capital asset the cost of which was ¥80,000 and it sold the same for X
1,00,000. The whole of the consideration, i.e., ¥1,00,000 will be exempt from capital gains tax if a new capital
asset is bought for ¥1,00,000.

Example 2: If a trust had a capital asset costing ¥ 1,00,000 and sold the same for ¥ 1,50,000 and then bought a
capital asset for ¥ 1,30,000, then the working will be as follows:

3
Sale proceeds of old asset 1,50,000
Cost of the old asset (1.00,000)
Capital gain __50,000
Cost of the new asset 1,30,000
Cost of the old asset (1,00,000)
Capital gain utilised is 30,000
Capital gain taxable is 20,000

Assets held partly for religious or charitable purposes

It is quite possible that a capital asset is held by a trust partly for religious or charitable purposes. Where such a
capital asset is transferred and the whole or any part of the net consideration is utilised for acquiring another
capital asset, the appropriate fraction of the capital gain arising from the transfer shall be deemed to have been
applied to charitable or religious purposes to the extent specified here under:

(i) where the whole of the net consideration is utilised in acquiring the new capital asset, the whole of the
appropriate fraction of such capital gain;

(i) in any other case, so much of the appropriate fraction of the capital gain as is equal to the amount, if any,
by which the appropriate fraction of the amount utilised for acquiring the new asset exceeds the
appropriate fraction of the cost of the transferred asset.



100 EP-TL&P

“Explanation” to Section 11(1A) provides:

‘Appropriate fraction’ means the fraction which represents the extent to which the income derived from the
capital asset transferred was immediately before such transfer applicable to charitable or religious purposes.

‘Cost of the transferred asset’ means the aggregate of the cost of acquisition (as ascertained for the purposes of
Section 48 and 49 of the capital asset which is the subject of the transfer and the cost of any improvement
thereto within the meaning assigned to that expression in sub-clause (b) of clause (1) of Section 55.

‘Net consideration’ means the full value of the consideration received or accruing as a result of the transfer of the
capital asset as reduced by any expenditure incurred wholly and exclusively in connection with such transfer.

Hllustration

Atrust has a capital asset costing ¥ 2,00,000 and 1/2 of its income is utilised for charitable purpose. Itis sold for
< 3,50,000. If the trust buys another capital asset for ¥ 3,50,000 then appropriate fraction of the capital gain
deemed to have been applied for charitable purpose. Supposing that the trust buys another asset for< 2,90,000:

4
Sale proceeds of Capital asset 3,50,000
Cost of the asset sold (2.00.000)
Capital gain on transfer of capital asset 1,50,000
Appropriate fraction i.e. 1/2 75,000
Another asset purchased 2,90,000
Appropriate fraction utilised (1/2 of ¥ 2,90,000) 1,45,000
Appropriate fraction of the original capital asset
1/2 of ¥ 2,00,000 (1.00,000)
Capital gain utilised 45,000
Capital gain not utilised 30,000

Accumulations of Income [Section 11(2)]

While dealing with Section 11 it has been stated that accumulation of income from trust property held for charitable
purpose is permissible up to 15 per cent without attracting any liability to tax. Where the balance 85 per cent of
the income is not applied or is not deemed to have been applied to charitable or religious purposes in India
during the previous year, such income so accumulated or set apart shall not be included in the total income if the
following conditions are fulfilled:

(a) such person furnishes a statement in the prescribed form and in the prescribed manner to the Assessing
Officer, stating the purpose for which the income is being accumulated or set apart and the period for
which the income is to be accumulated or set apart, which shall in no case exceed five years;

(b) the money so accumulated or set apart is invested or deposited in the forms or modes specified in sub-
section (5);

(c) the statementreferred to in clause (a) is furnished on or before the due date specified under sub-section
(1) of section 139 for furnishing the return of income for the previous year:

Provided that in computing the period of five years referred to in clause (a), the period during which the
income could not be applied for the purpose for which it is so accumulated or set apart, due to an order
or injunction of any court, shall be excluded.



Lesson 3 = Incomes which do not Form Part of Total Income 101

Explanation : Any amount credited or paid, out of income referred to in clause (a) or clause (b) of sub-section
(1), read with the Explanation to that sub-section, which is not applied, but is accumulated or set apart, to any
trust or institution registered under section 12AA or to any fund or institution or trust or any university or other
educational institution or any hospital or other medical institution referred to in sub-clause (iv) or sub-clause (v)
or sub-clause (vi) or sub-clause (via) of clause (23C) of section 10, shall not be treated as application of income
for charitable or religious purposes, either during the period of accumulation or thereafter.

Explanation : Any amount credited or paid, out of income referred to in clause (a) or clause (b) of Sub-section
(1), read with the explanation to that sub-section, which is not applied, but is accumulated or set apart, to any
trust or institution registered under Section 12AA or to any fund or institution or trust or any university or other
educational institution or any hospital or other medical institution referred to in sub-clause (iv) or sub-clause (v)
or sub-clause (vi) or sub-clause (via) of clause (23C) of Section 10, shall not be treated as application of income
for charitable or religious purposes, either during the period of accumulation or thereafter.

It is important to note that to claim exemption subject to Section 11(2) it is enough to invest in Government
securities etc., only that part of the unspent balance which falls over and above 15% of the total income derived
from the property held under trust [C.I.T. v. H.H. Marthanda Varma Elayaraja of Travancore Trust and others
(1981) 129 I.T.R. 191 (Ker.)].

Section 11(3) provides that:

(i) if the income accumulated for the specific purpose under Section 11(2) is applied to purposes other
than charitable or religious, or ceases to be accumulated or set apart for application thereto, it will be
chargeable to tax as income of that year. Further, such accumulated income will become liable to be
taxed if,

(ii) it ceases to remain invested in any security or deposited in the manner provided under Section 11(5), or

(iii) it is not utilised for the purpose for which it is so accumulated or set apart during the specified period, or
in the year immediately following the expiry thereof;

(iv) is credited or paid to any trust or institution registered under Section 12AA or to any fund or institution or
trust or any university or other educational institution or any hospital or other medical insitution referred to
in sub-clause (iv) or sub-clause (v) or sub-clause (vi) or sub-clause (via) of clause (23C) of Section 10.

it shall be deemed to be the income of the previous year in which it ceases to remain so invested or deposited
or is not so utilised, as the case may be.

Section 11(3A) provides that where due to circumstances beyond the control of the person in receipt of the
income, any income invested or deposited in accordance with the provisions of Section 11(2) cannot be applied
for the purpose for which it was accumulated or set apart, the Assessing Officer may, on an application made to
him in this behalf allow such person to apply such income for such other charitable or religious purpose in India,
as is specified by the person in the application subject further to the condition that it is in conformity with the
objects of the trust.

Provided that the Assessing Officer shall not allow application of such income by way of payment or credit made
for the purposes referred to in clause (d) of Sub-section (3) of section 11.

For the purposes of Section 11, ‘property held under trust’ includes a business undertaking so held and where a
claim is made that the income of any such undertaking shall not be included in the total income of the persons
in receipt thereof, the Assessing Officer shall have power to determine the income of such undertaking in
accordance with the provisions of the Income-tax Act relating to assessment and where any income so determined
is in excess of the income as shown in the accounts of the undertaking, such excess shall be deemed to be
applied to purposes other than charitable or religious.

Provided that the Assessing Officer shall not allow application of such income by way of payment or credit made
for the purposes referred to in clause (d) of Sub-section (3) of Section 11:
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Provided further that in case the trust or institution, which has invested or deposited its income in accordance
with the provisions of clause (b) of Sub-section (2), is dissolved, the Assessing Officer may allow application of
such income for the purposes referred to in clause (d) of Sub-section (3) in the year in which such trust or
institution was dissolved.

Sub-section (4A) as substituted by Finance Act, 1991 with effect from 1.4.1992 states that Sub-sections (1) or
(2) or (3) or (3A) of Section 11 shall not apply in relation to any business income of a trust or institution unless the
business is incidental to the attainment of the objectives of the trust or institution and separate books of accounts
are maintained by such trust or institution in respect of such business.

Forms and Modes of Investment [Section 11(5)]

The forms and modes for investing funds of charitable and religions trusts and institutions are given hereunder:

(i)

(ii)
(iif)

(iv)
(v)

(viii)

investment in saving certificates as defined in clause (c) of Section 2 of the Government Savings
Certificates Act, 1959 (46 of 1959), and any other securities or certificates issued by the Central
Government under the Small Savings Schemes of that Government. Investments in Indira Vikas Patra
and Kisan Vikas Patra also qualify for the purpose of this Section;

deposit in any account with the Post Office Savings Bank;

deposit in any account with a scheduled bank or a co-operative society engaged in carrying on the
business of banking (including a co-operative land mortgage bank or a co-operative land development
bank);

Explanation: In this clause, “scheduled bank” means the State Bank of India constituted under the
State Bank of India Act, 1955 (23 of 1955), a subsidiary bank as defined in the State Bank of India
(Subsidiary Banks) Act, 1959 (38 of 1959), a corresponding new bank constituted under Section 3 of
the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970 (5 of 1970), or under
Section 3 of the Banking Companies (Acquisition and Transfer of Undertaking Act, 1980 (40 of 1980), or
any other bank being a bank included in the Second Schedule to the Reserve Bank of India Act, 1934 (2
of 1934);

investment in units of the Unit Trust of India established under the Unit Trust of India Act, 1963 (52 of 1963);

investment in any security for money created and issued by the Central Government or a State
Government;

investment in debentures issued by, or on behalf of, any company or corporation both the principal
whereof and the interest whereon are fully and unconditionally guaranteed by the Central Government
or by a State Government;

investment or deposit in any public sector company;

Provided that where an investment or deposit in any public sector company has been made and such
public sector company ceases to be a public sector company:

(A) such investment made in the shares of such company shall be deemed to be an investment made
under this clause for a period of three years from the date on which such public sector company
ceases to be a public sector company;

Investment in debt instruments issued by and infrastructure Finance Company registered with RBI.

(B) such other investment or deposit shall be deemed to be an investment or deposit made under this
clause for the period up to the date on which such investment or deposit becomes repayable by
such company;

deposits with or investment in any bonds issued by a financial corporation which is engaged in providing
long-term finance for industrial development in India and which is eligible for deduction under clause
(viii) of Sub-section (1) of Section 36;
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(ix) deposits with or investment in any bonds issued by a public company formed and registered in India
with the main object of carrying on the business of providing long-term finance or construction or purchase
of houses in India for residential purposes and which is approved by the Central Government for the
purposes of clause (viii) of Sub-section (1) of Section 36;

(ixa) deposits with or investment in any bonds issued by a public company formed and registered in India with
the main object of carrying on the business of providing long-term finance for urban infrastructure in India.

Explanation: For the purpose of this clause:

(a) “long-term finance” means any loan or advance where the terms under which moneys are loaned or
advanced provide for repayment along with interest thereof during a period of not less than five
years;

(b) “public company” shall have the meaning assigned to it in Section 3 of the Companies Act, 1956 (1
of 1956);

(c) “urban infrastructure” means a project for providing potable water supply, sanitation and sewerage,
drainage, solid waste management, roads, bridges and flyovers or urban transport.

(x) investment in immovable property.

Explanation: “Immovable property” does not include any machinery or plant (other than machinery or
plant installed in a building for the convenient occupation of the building) even though attached to, or
permanently fastened to, anything attached to the earth;

(xi) deposits with the Industrial Development Bank of India established under the Industrial Development
Bank of India Act, 1964 [(18 of 1964)];

(xii) any other form or mode of investment or deposit as may be prescribed including investments in units of
Mutual Fund and Transfer of Deposits to Public Account of India.

According to section 11(6), where any income is required to be applied or accumulated or set apart for application,
then, for such purposes the income shall be determined without any deduction or allowance by way of depreciation
or otherwise in respect of any asset, acquisition of which has been claimed as an application of income under
this section in the same or any other previous year.

According to section 11(7), where a trust or an institution has been granted registration under clause (b) of sub-
section (7) of section 12AA or has obtained registration at any time under section 12A and the said registration
is in force for any previous year, then, nothing contained in section 10 [other than clause (7) and clause (23C)
thereof] shall operate to exclude any income derived from the property held under trust from the total income of
the person in receipt thereof for that previous year.

Income of Trusts or Institutions from Contributions (Section 12)

(1) The income of a trust by way of voluntary contributions would also be treated for all purposes as income deemed
to have been derived by the trust from property held by it under trust except, however, in case where the voluntary
contribution is received with a specific direction that it shall form part of the corpus of the trust. As a result, voluntary
contribution received by a trust should also be applied for charitable purposes before the end of the accounting year
or within 3 months following so that income-tax exemption could be availed of. However, voluntary contributions
could be accumulated for future obligation for charitable purposes in the same manner as specified earlier.

(2) The value of any services, being medical or educational services, made available by any charitable or
religious trust running a hospital or medical institution or an educational institution, to any person referred to in
Clause (a) or Clause (b) or Clause (c) or Clause (cc) or Clause (d) of Sub-section (3) of Section 13, shall be
deemed to be income of such trust or institution derived from property held under trust wholly for charitable or
religious purposes during the previous year in which such services are so provided and shall be chargeable to
income-tax notwithstanding the provisions of Sub-section (1) of Section 11.
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Explanation: For the purposes of this sub-section, the expression “value” shall be the value of any benefit or
facility granted or provided free of cost or at concessional rate to any person referred to in Clause (a) or Clause
(b) or Clause (c) or Clause (cc) or Clause (d) of Sub-section (3) of Section 13.

(3) Notwithstanding anything contained in Section 11, any amount of donation received by the trust or institution
in terms of Clause (d) of Sub-section (2) of Section 80G which has been utilised for purposes other than
providing relief to the victims of earthquake in Gujarat or which remains unutilised in terms of Sub-section 5(C)
of Section 80G in respect of which accounts of income and expenditure have not been rendered to the authority
prescribed under clause (v) of sub-section (5C) of that section, in the manner specified in that clause, and not
transferred to the Prime Minister’s National Relief Fund on or before the 31st day of March, 2004 shall be
deemed to be the income of the previous year and shall accordingly be charged to tax.

Conditions as to Registration of Trusts, etc. (Section 12A)

The provisions of Sections 11 and 12 shall not apply in relation to any trust or institution unless the following
conditions are fulfilled:

1(aa) the person in receipt of the income has made an application for registration of the trust or institution on
or after the 1st day of June, 2007 in the prescribed form and manner to the Principal Commissioner or
Commissioner and such trust or institution is registered under section 12AA;

1(b) where the total income of the trust or institution as computed under this Act without giving effect to the
provisions of section 11 and section 12 exceeds the maximum amount which is not chargeable to
income-tax in any previous year, the accounts of the trust or institution for that year have been audited
by an accountant as defined in the Explanation to sub-section (2) of section 288 and the person in
receipt of the income furnishes along with the return of income for the relevant assessment year the
report of such audit in the prescribed form duly signed and verified by such accountant and setting forth
such particulars as may be prescribed.

(2) Where an application has been made on or after the 1st day of June, 2007, the provisions of sections 11
and 12 shall apply in relation to the income of such trust or institution from the assessment year
immediately following the financial year in which such application is made:

Provided that where registration has been granted to the trust or institution under section 12AA, then, the
provisions of sections 11 and 12 shall apply in respect of any income derived from property held under trust of
any assessment year preceding the aforesaid assessment year, for which assessment proceedings are pending
before the Assessing Officer as on the date of such registration and the objects and activities of such trust or
institution remain the same for such preceding assessment year:

Provided further that no action under section 147 shall be taken by the Assessing Officer in case of such trust or
institution for any assessment year preceding the aforesaid assessment year only for non-registration of such
trust or institution for the said assessment year

Rule 17A of the Income-tax Rules, 1962 provides that an application for registration of a trust shall be made in
duplicate in Form No. 10A and shall be accompanied by the following documents:

(i) where the trust is created or the institution is established under an instrument, the instrument in original
together with a copy thereof and where it is created otherwise than under an instrument, the document
evidencing the creation of the trust or the establishment of the institution together with one copy thereof.
The Principal Commissioner or Commissioner may accept a certified copy instead of the original where
the original cannot be conveniently produced.

(ii) where the trust is in existence during any year or years prior to the financial year in which the application
for registration is made, two copies each of the accounts of the trust for the three years (immediately)
preceding the years in which the application for which the accounts have been made-up.
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Procedure for Registration (Section 12AA)

In terms of Section 12AA, on receipt of application for registration, the Principal Commissioner or Commissioner
shall call for such documents or information from the trust or institution as he thinks necessary in order to satisfy
himself about the genuineness of activities of the trust or institution and may also make such inquiries as he may
deem necessary in this behalf. Sub-section 12AA. He has to either grant or decline registration within six
months from the end of the month in which the application was received.

Where the Principal Commissioner or Commissioner is satified that the activites of the trust or institution are not
genuine or are not carried out in accordance with the objects of the trust or institution then the commissioner
may pass an order in writing for the cancellation of registration granted under section 12AA or under section 12A
after giving an opportunity of being heard.

Further, where a trust or an institution has been granted registration or has obtained registration at any time
under section 12A and subsequently it is noticed that the activities of the trust or the institution are being carried
out in a manner that the provisions of sections 11 and 12 do not apply to exclude either whole or any part of the
income of such trust or institution due to operation of sub-section (7) of section 13, then, the Principal Commissioner
or the Commissioner may by an order in writing cancel the registration of such trust or institution.

However the registration shall not be cancelled under this sub-section, if the trust or institution proves that there
was a reasonable cause for the activities to be carried out in the said manner.

Levy of tax where the charitable institution ceases to exist or converts into a non-charitable
organization

Sections 11 and 12 of the Act provide for exemption to trusts or institutions in respect of income derived from
property held under trust and voluntary contributions, subject to various conditions contained in the said sections.
The primary condition for grant of exemption is that the income derived from property held under trust should be
applied for the charitable purposes, and where such income cannot be applied during the previous year, it has
to be accumulated and invested in the modes prescribed and applied for such purposes in accordance with
various conditions provided in the section. If the accumulated income is not applied in accordance with the
conditions provided in the said section within a specified time, then such income is deemed to be taxable
income of the trust or the institution. Section 12AA provides for registration of the trust or institution which
entitles them to be able to get the benefit of sections 11 and 12. It also provides the circumstances under which
the registration can be cancelled. Section 13 of the Act provides for the circumstances under which exemption
under section 11 or 12 in respect of whole or part of income would not be available to a trust or institution.

A society or a company or a trust or an institution carrying on charitable activity may voluntarily wind up its
activities and dissolve or may also merge with any other charitable or non-charitable institution, or it may convert
into a non-charitable organization. In such a situation, the existing law does not provide any clarity as to how the
assets of such a charitable institution shall be dealt with.

In order to ensure that the intended purpose of exemption availed by trust or institution is achieved, a new
chapter has been introduced that provide for levy of additional income-tax in case of conversion into, or merger
with, any non-charitable form or on transfer of assets of a charitable organization on its dissolution to a non-
charitable institution. The elements of the regime are under:

i. The accretion in income (accreted income) of the trust or institution shall be taxable on conversion of
trust or institution into a form not eligible for registration u/s 12AA or on merger into an entity not having
similar objects and registered under section 12AA or on non-distribution of assets on dissolution to any
charitable institution registered u/s 12AA or approved under section 10(23C) within a period twelve
months from dissolution.

ii. Accreted income shall be amount of aggregate of total assets as reduced by the liability as on the
specified date. The method of valuation is proposed to be prescribed in rules. The asset and the liability
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of the charitable organisation which have been transferred to another charitable organisation within
specified time will be excluded while calculating accreted income.

iii. The taxation of accreted income shall be at the maximum marginal rate.
iv. This levy shall be in addition to any income chargeable to tax in the hands of the entity.

v. This tax shall be final tax for which no credit can be taken by the trust or institution or any other person,
and like any other additional tax, it shall be leviable even if the trust or institution does not have any other
income chargeable to tax in the relevant previous year.

vi. In case of failure of payment of tax within the prescribed time, a simple interest @ 1% per month or part
of it shall be applicable for the period of non-payment.

vii. For the purpose of recovery of tax and interest, the principal officer or the trustee and the trust or the
institution shall be deemed to be assessee in default and all provisions related to the recovery of taxes
shall apply. Further, the recipient of assets of the trust, which is not a charitable organisation, shall also
be liable to be held as assessee in default in case of non-payment of tax and interest. However, the
recipient’s liability shall be limited to the extent of the assets received.

These amendments effective from 1st June, 2016.

Exemption in respect of certain activity related to diamond trading in “Special Notified Zone”

The existing provisions of section 5 of the Act provides for the scope of total income. In the case of a non-
resident, the taxation of income takes place only if the income accrues or arises in India or is deemed to accrue
or arise in India or is received in India. Section 9 of the Act provides for circumstances in which the income is
deemed to accrue or arise in India. One of the circumstances providing for income to be deemed to accrue or
arise in India is if any income is directly or indirectly derived through or from a business connection in India.

In order to facilitate the FMCs to undertake activity of display of uncut diamond (without any sorting or sale) in
the special notified zone, the provision of Section 9 of the Act has been amended to provide that in case of a
foreign company engaged in the business of mining of diamonds, no income shall be deemed to accrue or arise
in India to it through or from the activities which are confined to display of uncut and unassorted diamonds in a
Special Zone notified by the Central Government in the Official Gazette in this behalf.

This amendment effective retrospectively from 15t April, 2016 and accordingly apply in relation to Assessment
Year 2016-17 and subsequent assessment years.

Incentives for Promoting Housing for All

With a view to incentivise affordable housing sector as a part of larger objective of ‘Housing for All', an amendment
has been made in the Income-tax Act so as to provide for 100% deduction of the profits of an assessee developing
and building affordable housing projects if the housing project is approved by the competent authority before the
31t March, 2019 subject to certain conditions as under:-

a) The project is completed within a period of three years from the date of approval,

b) The project is on a plot of land measuring not less than 1000 sq. metres where the project is within the
distance measured aerially of 25 km from the municipal limits of four metros namely Delhi, Mumbai,
Chennai & Kolkata and in any other area, it is measuring not less than 2000 sg. metres where the size
of the residential unit in the said areas is not more than 30 sq. metres and sixty sq. metres, respectively,

c) where residential unit is allotted to an individual, no such unit shall be allotted to him or any member of
his family, etc

The existing provisions of section 80EE provide a deduction of up to 1 lakh rupees in respect of interest paid on
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loan by an individual for acquisition of a residential house property. This benefit is available for the two assessment
years beginning on the 1%t day of April 2014 and on the 1%t day of April 2015.

In furtherance of the goal of the Government of providing ‘housing for all’, it is provided to incentivise first-home
buyers availing home loans, by providing additional deduction in respect of interest on loan taken for residential
house property from any financial institution upto Rs. 50,000. This incentive is extended to a house property of
a value less than fifty lakhs rupees in respect of which a loan of an amount not exceeding thirty five lakh rupees
has been sanctioned during the period from the 1t day of April, 2016 to the 315t day of March, 2017. The benefit
of deduction is extended till the repayment of loan continues. Further, The deduction is over and above the limit
of Rs 2,00,000 provided for a self-occupied property under section 24 of the Act.

These amendments effective from 1t April, 2017 and, accordingly, apply in relation to the assessment year
2017-18 and subsequent assessment years.

Tax Incentives to International Financial Services Centre

Under the existing provisions of clause (38) of section 10, income by way of long term capital gains arising from
equity shares or units of an equity oriented fund or business trust is exempt where securities transaction tax is
paid.

With a view to incentivise the growth of International Financial Services Centres into a world class financial
services hub, Section 10 of the Act has been amended so as to provide for exemption from tax on capital gains
to the income arising from transaction undertaken in foreign currency on a recognised stock exchange located
in an International Financial Services Centre even when securities transaction tax is not paid in respect of such
transactions.

Further, second proviso has been inserted in section 111A(1) to exempt (short terms capital gains) transactions
on any recognised stock exchange located in any IFSC in foreign currency.

Further, with a view to provide a competitive tax regime to International Financial Services Centre, Section
115JB has been amended so as to provide that in case of a company, being a unit located in International
Financial Services Centre and deriving its income solely in convertible foreign exchange, the Minimum Alternate
Tax shall be chargeable @ 9%.

Further also, Section 115-O has been amended so as to provide that no tax on distributed profits shall be
chargeable in respect of the total income of a company being a unit located in International Financial Services
Centre, deriving income solely in convertible foreign exchange, for any assessment year on any amount declared,
distributed or paid by such company, by way of dividends (whether interim or otherwise) on or after the 1st day
of April, 2017 out of its current income, either in the hands of the company or the person receiving such dividend.

These amendments effective from 1%t April, 2017 and accordingly apply in relation to the assessment year 2017-
18 and subsequent assessment years.

TEST YOUR KNOWLEDGE

2. Income in the form of voluntary contribution made with a specific direction
that they shall form part of the corpus of the trust or institution shall be fully
exempt?

* True

?

* False
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Income to be included in Total Income [Section 13(1)]

The exemption granted by Sections 11 or 12 of the Act would not, however, be available in the following cases
and circumstances:

(@)

(b)

(c)

(d)

Where any part of the income from property held under trust for private religious purposes does not
enure for the benefit of the public;

In the case of a trust for charitable purposes or an institution created or established for charitable
purposes on or after 1.4.1962, any income of the trust will not qualify for tax exemption if the trust or
institution is created or established for benefit of any particular religious community or caste. By virtue of
explanation 2 to Section 13, any trust created for the benefit of Scheduled Castes, backward classes, or
Scheduled Tribes or women or children would not be deemed to be a trust or institution created or
established for the benefit of any particular religious community or caste for purposes of this exemption.
Consequently, income derived by trusts or institutions established purely for the benefit of scheduled
castes or tribes or backward classes or women or children would qualify for tax exemption even though
the income is applied in reality for the benefit of a particular community or caste.

In the case of a trust or institution established after 1.4.1962 or in the case of a trust, whenever created
or established, if the income of the trust or institution is applied during the accounting year, directly or
indirectly for benefit of any of the specified persons or if under the terms of the trust or the rules governing
that institution, any part of the income of the trust enures for the benefit of such specified persons,
whether directly or indirectly, the trust would not be given tax exemption under Section 11, with the
exception that (i) where such use or application is by way of compliance with a mandatory term of the
trust or a mandatory rule governing the institution, and (ii) where such use or application relates to any
period before the 1st day of June, 1970, the aforementioned provision shall not apply.

Where any business is owned by a religious or charitable trust or institution, the income of such business
shall be determined by the Assessing Officer in the same way as the assessment of business income of
any other assessee. Consequently, any additions to the business income shown in the accounts of the
assessee made by the Assessing Officer is deemed to be income applied by the trust for purposes
other than charitable or religious. Such additions, therefore, do not qualify for tax exemptions under
Section 11(4).

However, in the case of a trust or institution established before 1.4.1962, the exemption would not be forfeited
merely on the ground that a part of the income or property of the trust or institution is applied directly or indirectly
for the benefit of the specified persons if such use or application is for compliance with a mandatory term of the
trust or a mandatory rule governing the institution.

For purposes of the disallowance of exemption, the ‘specified persons’ are the following namely:

(i)
(if)
(iii)
(iv)

(v)
(vi)

the author of the trust or the founder of the institution,

any person who has made a substantial contribution to the trust or institution, that is to say, any person
whose total contribution up to the end of the relevant previous year exceeds ¥ 25,000,

where the author, founder or other substantial contributor is a Hindu Undivided Family, any member of
the family,

any trustee of the trust or manager, by whatever name called, of the institution,
any relative of such author, founder, person, member, trustee or manager, referred to above, and

any concern in which any of the above mentioned persons has a substantial interest.

The expression ‘relative’ used for this purpose has been defined in the Explanation (1) to Section 13 to mean:
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(i) the spouse of the individual,
(ii) brother or sister of the individual,
(iii) the brother or sister of the spouse of the individual,
(iv) any lineal ascendant or descendant of the individual,
(v) any lineal ascendant or descendant of the spouse of the individual, and

(vi) the spouse of any of the persons referred to in (ii) to (v) above and any lineal ascendant or descendant
of a brother or sister of either the individual or the spouse of the individual.

The income or the property of the trust or institution or any part thereof shall be deemed to have been used or
applied for the benefit of the specified persons and consequently the trust will forfeit its exemption from income-
tax in the following cases specified in Section 13(2):

(i) Where any part of the income or property of the trust or institution is, or continues to be lent to any of the
specified persons for any period during the previous year without either adequate security or adequate
interest or both;

(ii) If anyland, building or other property of the trust or institution is or continues to be made available for the
use of any of the specified persons for any period during the previous year without charging adequate
rent or other compensation;

(iii) If any amount is paid by way of salary, allowance or otherwise during the previous year to any of the
specified persons out of the resources of the trust or institution for service rendered by that person to
such trust or institution and the amount so paid is in excess of what may reasonably be paid for such
service;

(iv) If the services of the trust or institution are made available to any of the specified persons during the
previous year without adequate remuneration or other compensation;

(v) If any security, share or other property is purchased by or on behalf of the trust or institution from any of
the specified persons during the previous year for a consideration which is more than adequate;

(vi) If any share, security or other property is sold by or on behalf of the trust or institution to any of the
specified persons during the accounting year for a consideration which is less than adequate;

(vii) If any income or property of the trust or institution is diverted during the previous year in favour of any of
the specified persons. However, if the total value of the income and/or property so diverted does not
exceed X 1,000 in value, the trust will not forfeit the exemption merely because any portion of the
income or property of the trust is diverted for the benefit of any of the specified persons; and

(viii) If any funds of the trust or the institution are, or continue to remain, invested for any period during the
accounting year in any concern in which any of the specified persons has a substantial interest.

For purposes of disallowance of the exemption to a charitable trust or institution the specified persons shall be
deemed to have a substantial interest in a concern under the following circumstances:

(i) In case where the concern is a company - if its equity shares carrying not less than 20% of the total
voting power are, at any time during the previous year, owned beneficially by such person or partly by
such person and partly by one or more of the other specified persons, or

(ii) In the case of any other concern - if such specified persons are entitled individually or jointly to not less
than 20% of the profits of such concern at any time during the relevant accounting year.

Where the trust funds are invested in a concern in which any of the specified persons has a substantial interest
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and the quantum of the investment does not exceed 5% of the capital of the concern, the exemption shall not be
allowed in respect of the income arising from such investment and the remaining income will continue to enjoy
exemption from tax.

Further for debentures of an Indian company/Corporation acquired by the trust/institution after 28 February,
1983 but before 25th July, 1991, the exemption from tax under Section 11 or Section 12 shall be allowed to the
trust/institution in respect of interest on such debentures if the trust/institution disinvests such debentures latest
by 31st March, 1992

Any charitable or religious trust or institution will forfeit exemption from tax if any funds of the trust or institution
are invested or deposited, after February 28, 1983, otherwise than in any one or more of the modes specified in
Section 11(5). Such trusts and institutions will also forfeit exemption from tax if any part of their funds invested
before March 1, 1983 otherwise than in any one or more of the forms or modes specified in Section 11(5)
continue to remain so invested or deposited after November 30, 1983. Trusts or institutions which continue to
hold any shares in a company (other than a Government company or a statutory corporation) after the said date
will also forfeit exemption from income-tax.

The aforesaid provisions will, however, not apply in relation to assets which constituted the original corpus of the
trust or institution as on June 1, 1973 and any accretion to the assets being shares of a company forming part of
the corpus of the trust or institution as on June 1, 1973, where such accretion arises by way of bonus shares.
The aforesaid provisions will also not apply in relation to assets (being debentures issued by a company)
acquired by the trust/institution before March 1, 1983. Further, it will not apply in relation to any asset [other than
an investment or deposit in the mode or form as specified in Section 11(5)] which is held after the expiry of one
year from the end of the previous year in which such asset is acquired or the 31st Day of March, 1993 whichever
is later in the mode and form as specified in Section 11(5). Also, it will not apply in relation to any funds representing
the profits and gains of business relevant to the assessment year 1984-85 or any subsequent year.

Notwithstanding anything contained in Sub-section (1) or Sub-section (2), but without prejudice to the provisions
contained in Sub-section (2) of Section 12, in the case of a charitable or religious trust running an educational
institution or a medical institution or a hospital, the exemption under Section 11 or Section 12 shall not be denied
in relation to any income, other than the income referred to in Sub-section (2) of Section 12, by reason only that
such trust has provided educational or medical facilities to persons referred to in Clause (a) or Clause (b) or
Clause (c) or Clause (cc) or Clause (d) of Sub-section (3).

If the trust or institution has any other income in addition to profits and gains of business, for getting exemption
under this clause separate books of account in respect of such business are to be maintained.

Business income of charitable trusts: The exemption from income- tax will not be denied to any religious or
charitable trust in respect of profits or gains of business, provided that:

(a) the business is carried on by a trust wholly for public religious purposes and the business consists of
printing and publication of books or is of a kind notified by the Government, or

(b) the business is carried on by an institution wholly for charitable purposes and the work in connection
with the business is mainly carried on by the beneficiaries of the institution and, separate books of
account are maintained by the trust/institution of such business.

As per Section 13(7), nothing contained in Section 11 or 12 shall operate so as to exclude from the total income
of the previous year of the person in receipt thereof, any anonymous donation referred to in Section 115BBC on
which tax is payable in accordance with the provisions of that section.

As per sub-section (8) to section 13 nothing contained in section 11 or section 12 shall operate so as to exclude
any income from the total income of the previous year of the person in receipt thereof if the provisions of the first
proviso to clause (15) of section 2 become applicable in the case of such person in the said previous year.
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Following sub-section (9) has been inserted after sub-section (8) of section13 by the Finance Act, 2015, w.e.f.
1-4-2016:

(9) Nothing contained in sub-section (2) of section 11 shall operate so as to exclude any income from the
total income of the previous year of a person in receipt thereof, if —

(i) the statement referred to in clause (a) of the said sub-section in respect of such income is not
furnished on or before the due date specified under sub-section (1) of section 139 for furnishing the
return of income for the previous year; or

(ii) the return of income for the previous year is not furnished by such person on or before the due date
specified under sub-section (1) of section 139 for furnishing the return of income for the said previous
year.

TAX EXEMPTIONS TO POLITICAL PARTIES (SECTION 13A)

‘Political party’ means an association or body of individual citizens of India registered with the Election Commission
of India as a political party and includes a political party deemed to be registered with that Election Commission
of India.

Political parties are liable to pay tax on their income and they are assessed as ‘An association of persons’.
However, the income derived by these parties as income by way of voluntary contributions, Income from House
Property; and Income from Other Sources or Capital Gains are exempt from subject to the following conditions:

(i) the party keeps and maintains such books of account and other documents as would enable the Assessing
Officer to properly deduce the income;

(i) in respect of each such voluntary contribution in excess of ¥ 20,000, the party keeps and maintains a record
of the contributions and names and addresses of the persons who have made such contribution; and

(iii) the accounts of the party are audited by a Chartered Accountant or other qualified accountant.

The Chief Executive Officer of the political party is required to file a return of income if the total income (computed
under this Act without giving effect to the provisions of Section 13A) exceeds the maximum amount which is not
chargeable to income-tax. In this connection, the provisions of Section 139(1) shall apply.

VOLUNTARY CONTRIBUTIONS RECEIVED BY AN ELECTORAL TRUST (SECTION 13B)

Any voluntary contributions received by an electoral trust shall not be included in the total income of the previous
year of such electoral trust, if —

(a) such electoral trust distributes to any political party, registered under section 29A of the Representation
of the People Act, 1951, during the said previous year, ninety-five per cent of the aggregate donations
received by it during the said previous year along with the surplus, if any brought forward from any
earlier previous year; and

(b) such electoral trust functions in accordance with the rules made by the Central Government.

‘Electoral Trust’ mens a trust so approved by the Board in accordance with the scheme made in this regard by
the Central Government.
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LESSON ROUND UP

This Lesson discusses the general exempted incomes enumerated under section 10 and other specific
exempted income dealt under section 11, 12 and 13 which are not included in the net total income of the
assessee.

The scheme applies only to those assessees (being an individual, association of persons or body of
individuals) who have simultaneously net agricultural income exceeding Rs. 5,000 and non agricultural
income exceeds the basis exemption limit of Rs. 2,50,000 or Rs.3,00,000 or Rs. 5,00,000 the case may
be.

Leave salary means the salary for the period of leave not availed by the employee. The encashment of
accumulated leave can be at the time of retirement or during the continuation of service.

In case of a Government employee, any death-cum-retirement gratuity received is wholly exempt under
section 10(10)(i). Employees of statutory corporation will not fall under this category.

Any payment received from an account, opened in accordance with the Sukanya Samriddhi Account
Rules, 2014 made under the Government Savings Bank Act, 1873 is exempt income.

SELF TEST QUESTIONS

These are meant for re-capitulation only. Answers to these questions are not to be submitted for evaluation.

MULTIPLE CHOICE QUESTIONS

1. Which of the following income is agricultural income -

(a)
(b)
(c)
(d)

Rent received from agricultural land
Income from dairy farm
Income from poultry farm

Dividend from a company engaged in agriculture.

2. Income accruing from agriculture in a foreign country is taxable in the case of an assessee who is —

(@)
(b)
(c)
(d)

Resident
Not-ordinarily resident
Non-resident

None of the above.

3. Which of the following income is an agriculture income-

(a)
(b)
(c)
(d)

Income from brick making
Income from agriculture land situated in Pakistan
Prize from government on account of higher crop yield

Compensation received from insurance company on account of loss of crop.

4. Under section 10(10), the maximum amount of gratuity received which is not chargeable to tax shall be;
(a) ¥3,50,000
(b) ¥ 3,00,000
(c) ¥2,50,000
(d) ¥ 10,00,000
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5. Leave encashment is exempt to the extent of maximum of the following:
(a) ¥ 3,50,000
(b) ¥ 3,00,000
(c) % 10,00,000
(d) % 2,50,000

FILL IN THE BLANKS

1. Remuneration earned by a member of HUF for the services rendered by him is as income of
the member.

2. The HRA paid to an employee residing in Lucknow is exempt upto the lower of actual HRA or, excess of
rent paid over 10% of salary or of salary.

3. The income of minor child shall be taxable in excess of in the hands of parents.

4. Under section 2(22AAA), means a trust so approved by the Board in accordance with the
scheme made in this regard by the Central Government.

TRUE AND FALSE

1. Prize given to Suhesh by the Government of Madhya Pradesh on account of higher crop yield is an
agricultural income.

2. Voluntary contribution received by electoral trust shall be exempt in all cases.
3. An income derived from land situated in India is agricultural income.
4. Literary Awards instituted by the Central Government are exempted from income tax.

5. Income in the form of voluntary contribution made with a specific direction that they shall form part of the
corpus of the trust or institution shall be fully exempt.

SHORT NOTES
. Treatment of agricultural income for tax purposes
. Income of political parties
. Casual Income

1
2
3
4. Death-cum- retirement gratuity
5. House rent allowance

6

. Dividend.

DISTINGUISH BETWEEN

1. Free Trade zone and Special Economic Zone

ELABORATIVE

1. State the conditions which are essential to support a claim for exemption of income of public charitable
trust under Section 11 of the Income-tax Act, 1961.

2. Enumerate the privileges conferred on a foreign technician by the Income-tax Act, 1961 and the conditions
to be fulfilled for eligibility of the concessions.

3. What are the provisions relating to exemption of income of a political party? Discuss.
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4. What are the conditions to be satisfied to enable the Electoral Trust to claim full exemption?

5. What are the benefits available to a 100 per cent export oriented unit? Describe the eligibility conditions for
availing such benefits under Section 10B of the Act.

PRACTICAL QUESTIONS

1. Discuss any three of the following incomes which do not form part of total income under the Income-tax
Act, 1961:

(a) Retrenchment compensation,

(b) Sum received under a Life Insurance Policy
(c) Subsidy received from Tea Board, and

(d) Income of a Local Authority.

2. Bazaar Ltd. exports articles and has furnished the following particulars for the previous year 2016-17

Export sales < 60,00,000
Domestic sales < 20,00,000
Total Sales < 80,00,000
Money brought to India in convertible foreign exchange < 50,00,000
Profits from business % 16,00,000

You are required to compute the exemption available under section 10A for the Assessment Year 2017-18.

ANSWERS/HINTS

Multiple choice question

1. (a); 2. (a); 3. (d); 4. (d); 5. (b)

Fill in the Blank

1. Exempt; 2. 40%; 3. % 1,500; 4. Electoral trust
True and False

1. False; 2. False; 3. True; 4. True; 5. False

Practical questions

1. (a), (b), (c)

2.%10,00,000
1. Dr. V.K. Singhania :  Students Guide to Income-tax; Taxmann Publications Pvt. Ltd.,
New Delhi.
2. Girish Ahuja and Ravi Gupta . Systematic Approach to Income-tax and Sales-tax; Bharat Law

House, New Delhi.



Lesson 3 = Incomes which do not Form Part of Total Income 115




116 EP-TL&P




Lesson 4
Computation of Total Income under

various Heads:
Part | — Income under the Head Salaries

LESSON OUTLINE

— Basis of Charge

— Salary [Section 17(1)]

— Allowances

— Perquisites [Section 17(2)]
(A) Tax-free perquisites (in all cases)
(B) Taxable perquisites (in all cases)

(C) Perquisites taxable only in the
cases of Specified Employees

— Valuation of Perquisites
— Profits in Lieu of or in Addition to Salary

— Deductions Allowed from Salaries
(Section 16)

— Provident funds - Treatment of
Contributions to and Money Received
from the Provident Fund

— Incomes exempt from Tax and not
includible in ‘Salary’

— Tax Deducted at Source
— lllustrations

— LESSON ROUND UP

— SELF TEST QUESTION

LEARNING OBJECTIVES

The taxability of income of a person depends
on the chargeability of such income under the
Income tax Act 1961. The total income of an
assessee (subject to statutory exemptions) is
chargeable under Section 4(1). The scope of
the total income, which varies with the
residential status, is defined in Section 5.
Section 14 enumerates the heads of income
under which the income of an assessee will fall.
The rules for computing income and the
permissible deductions under different heads
of income, are dealt in different sections of the
Act. The heads of income, along with their
corresponding set of sections for the purpose
of computation of income, are given below :

(A) Salaries (Sections 15 to 17);

(B) Income from house property (Sections 22
to 27);

(C) Profits and gains of business or
profession (Sections 28 to 44D);

(D) Capital gains (Sections 45 to 55A); and

(E) Income from other sources (Sections 56
to 59).

At the end of this lesson, you will learn how to
calculate income under the head salaries, what
are the deductions, exemptions available from
salaries.

All income received as salary under Employer — Employee relationship is taxed under this head.
On due or receipt basis, whichever arises earlier. Employers must withhold tax compulsarily (subject
to section 192), if income exceeds minimum exemption limit, as tax deducted at source (TDS), and
provide their employees Form 16 which shows the total amount of tax deducted from his netincome.
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|
BASIS OF CHARGE

As per Section 15, the income chargeable to income tax under the head salaries would include :

Any salary due to an employee from an employer or a former employer to an assessee during the previous year
irrespective of the fact whether it is paid or not.

Any salary paid or allowed to the employee during the previous year by or on behalf of an employer, or former
employer, would be taxable under this head even though such amounts are not due to him during the accounting
year

Arrears of salary paid or allowed to the employee during the previous year by or on behalf of an employer or a
former employer would be chargeable to tax during the previous year in cases where such arrears were not
charged to tax in any earlier year.

However it would not include:

— Any salary paid in advance and included in the total income of any person for any previous year, shall
not be included again in the total income of the person when the salary becomes due.

— Any salary, bonus, commission or remuneration, by whatever name called, due to, or received by, a
partner of a firm from the firm shall not be regarded as “salary” for the purposes of this section.

Due Basis of Taxation

The basis of taxation of income from salary is normally on ‘due’ basis. Thus, salary due to an employee is
taxable regardless of the fact whether he actually receives it or not. Exceptions to this rule is case where
salary is received in advance by an employee which is chargeable to tax as and when it is received although
the salary is not due to him. But in order to ensure that there is no double taxation of the same item of
income in the hands of the same employee, the explanation to Section 15 specifically provides that where
an item of a salary income received by an employee in advance is taxed as and when it is received, it shall
not again be charged to tax when it becomes due to the assessee. In order to attract liability to tax under
this head, it is not essential that the employee, who is liable to tax under this head, must receive salary from
his present employer.

lllustration: Yana is an employee of Tara Pvt. Ltd. getting a salary of ¥ 40,000 per month which becomes due on
the last day of the month but is paid on the 7" of next month. Salary for which months will be taxable for AY 2017-
187

Solution: The salary for the months of April 2016 to March 2017 will be taxable for the the Assessment Year
2017-18 because salary for April 2016 will be due on 30™ April, 2016 (i.e. within the same month).

lllustration: Mr. X is an employee of Y Ltd. His salary is ¥ 25,000 per month. Salary becomes due on last day of
each month. In March, 2017, he received salary of April and May in Advance. Compute taxable amount for AY
2017-18 and AY 2018-19.

Solution: Taxable Salary for AY 2017-18 (PY 2016-17):
— Salary for the months of April, 2016 to March, 2017 will be taxable on due basis.

— Salary for the month of April, 2017 and May, 2017 will also be taxable on receipt basis. Therefore, it will
not be taxable in AY 2018-19 on receipt basis.

— Thus, taxable salary for AY 2017-18= % 25,000*12 + ¥ 25,000*2 =¥ 3,50,000
Taxable Salary for AY 2018-19 (PY 2017-18):
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— Salary for the month of June, 2017 to March, 2018 will only be taxable on due basis. Salary for April and
May 2017 will not be taxable as that has already been taxed on receipt basis in the AY 2017-18.

Thus, taxable salary for AY 2018-19 =¥ 25,000*10 =¥ 2,50,000

Computation of Salary in the Grade System

An employee may be entitled to receive salary in grade system. Under this system, the normal annual increments
to be given to the employee are already fixed in the grade. For example, if an employee joins the service on
1.6.2010 and is placed in the grade of ¥ 10,000-1,000-15,000-2,000-25,000 then his salary from 1.6.2010 will be
% 10,000 p.m. and thereafter his salary will be ¥ 11,000 p.m. w.e.f. 31.5.2011 until it reaches ¥ 15,000 after which
it will increase annually by ¥ 2,000 until it reaches ¥ 25,000. After that, employee will be placed in another grade.
In certain cases, employee joins in the grade at a salary in between the grade, in that case his salary will
annually increase in the aforesaid manner the only difference would be that his initial salary would be a different
amount than the start of the grade.

lllustration: A joins the service in the grade of 10,000-1000-15,000-2,000-25,000 on 01.08.2012 at a salary of
% 13,000. Compute taxable salary for AY 2017-18.

Solution: Computation of Taxable Salary for Previous Year 2016-17 (1-4-2016 to 31-3-2017):
Salary from 1.8.2012 to 31.7.2013 : ¥ 13,000 p.m.

Salary from 1.8.2013 to 31.7.2014 : ¥ 14,000 p.m.

Salary from 1.8.2014 to 31.7.2015 : . 15,000 p.m.

Salary from 1.8.2015 to 31.7.2016 : ¥ 17,000 p.m.

Salary from 1.8.2016 to 31.7.2017 : ¥ 19,000 p.m.

Salary for Previous year 2016-17 will be divided into two parts:

Salary from 1.4.2016 to 31.7.2016 = 17,000 * 4 =¥ 68,000

Salary from 1.8.2016 to 31.3.2017 = 19,000 * 8 =% 1,52,000

Total Salary for P.Y. 2016-17 = ¥ 2,20,000

Employer and Employee Relationship

The salary of an employee is a separate source, distinct from other classes of income. The basis of liability
under the head salaries is the employer-employee relationship. Before charging the particular income received
by a person under this head, care must be taken to ensure that there exists such a relationship of employer
and employee between the recipient and the payer of the income. The payments chargeable under the head
salaries must be made between the persons who are in the relationship of employer and employee. Therefore,
the amount received by an individual shall be treated as salary only if the relationship between payer and
payee is of an employer and employee or master and servant. Employer may be an individual, firm, and
association of persons, company, corporation, Central Government, State Government, public body or a local
authority. Likewise, employer may be operating in India or abroad. The employee may be full time employee
or part-time employee.

The question whether a particular person receives the income in his capacity as an employee or not has to be
decided from the facts of each case.

Let's examine the following cases, whether payments are chargeable under head salaries;
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(i)

(i)

(iif)

(v)

(vii)

(viii)

The professor of university would be receiving income by way of monthly salary from the university
which is chargeable to tax under this head. But this does not mean that every item of income received
by the employee from his employer would be taxable under this head. Thus, income by way of
examinership fees received by a professor from the same university in which he is employed would not
be chargeable to tax under this head but must be taxed as Income from other sources under Section 56.
This is because of the fact that the essential condition that the income in question must be received for
services rendered in the ordinary course of employment would not be fulfilled in the case of examinership
fees.

A director of a company may, in some cases, be an employee of a company where there is a specific
contract of employment between him and the company. The fact that the same person has dual
capacity in his relationship with the company does not mean that he cannot be taxed under this head.
Every item of income arising to such a director who is also an employee of the company (e.g. a
managing director or other whole-time director) by virtue of his employment would be taxable as his
income from salary. Thus, income by way of remuneration received by a managing director would be
taxable as his salary income whereas the income received by him as director’s fees in his capacity as
director for attending the meetings of the Board would be assessable under the head “Income from
other sources”.

An official liquidator appointed by the Court or by the Central Government would also become an employee
of the Central Government under Section 448 of the Companies Act, 1956 and consequently the
remuneration due to him would also be assessable under the head ‘Salaries’.

Remuneration received by a manager of a company even if he is wrongly designated as a director or by
any other name would be chargeable to tax under this head regardless of the fact that the amount is
payable to him monthly or is calculated at a certain percentage of the company’s profits.

Salary paid to a partner by a firm is nothing but appropriation of profits. Any salary, bonus, commission,
or remuneration by whatever name called due to or received by partner of a firm shall not be regarded
as salary but has to be charged as income from business. It is because of the fact that the relationship
between the firm and its partner is not of employer and employee.

According to a circular of the Board dated 22-5-1967, the salary received by a person as Member of
Parliament will not be chargeable to income-tax under the head “Salaries” but as “Income from other
sources” because a Member of Parliament is not an employee of the Government but only an elected
representative of the people.

The income received by a treasurer of a bank would be taxable as his salary income if the treasurer is
an employee of the bank. If he does not happen to be an employee, the income received by him would
be taxable as “Income from other sources”. For this purpose, the question whether in a particular case
the treasurer is an employee or not has to be decided on the basis of the facts and circumstances of
each case having due regard to his powers, responsibilities and functions.

Income derived by any person from carrying on a profession or vocation must be taxed as business
income and not as salary income because employment is different from profession.

But, if an employee receives any money from his employer as part of the terms of employment for not
carrying on any profession, such income must be taxed as salary income. For instance, the allowance
given by employer to a doctor employed by him for not carrying on a profession in addition to the
employment would be income arising from employment in accordance with the terms and conditions of
such employment and must, therefore, be taxed as salary income. If an employee gets money from
persons other than his employer and if such money is not in any way related to the contract of services
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with the employer under whom he is working, the receipts, if taxable as income, must be assessed
under the head “Income from other sources”.

However, gratuity, bonus, commission or other items of payment made by the employer without any
specific stipulation in the contract of employment to this effect, would still be taxable as salary, because
they are paid by the employer for the services rendered by the employee. The fact that such payments
are voluntary and in certain circumstances may qualify for exemption from income-tax in the hands of
the employee, would not affect the income being computed under the head salary.

SALARY RECEIVED FROM FORMER EMPLOYER

Even salaries received by an employee from former employer(s) for services rendered would be chargeable to
tax under this head. Hence, the fact that the employee in question is not an employee under the person from
whom the money is received at the time of its receipt, is irrelevant. Arrears of salaries are chargeable to tax as
the income of the year in which such arrears are received if they are not charged to tax at the time of becoming

due.

Other points for consideration for taxability of salary

(1

)

@)

(4)

Any lump sum amount paid to an employee by his employer in commutation, reduction or substitution
of salary, pension or other type of income from employment, is nevertheless taxable as income from
salary in the year in which such payment falls due or is received by the employee, whichever is earlier.
Section 200 of the Companies Act totally prohibits any company from paying tax-free remuneration to
any of its employees.

For purposes of computing the income taxable under this head, the gross salary due to the employee
should be taken as the basis. Thus, any tax deducted at source or other deductions on account of
provident fund, insurance premium, or on any other account made by the employer from the salary
income, should be added to the net salary received by the employee. The fact that some of the deductions
like provident fund or insurance premium may qualify for any deduction from gross total income in the
personal assessment of the employee, does not, in any way, affect the quantum of salary due to the
employee.

Any salary voluntarily surrendered by the employee on or after 1- 4-1961 to the Central Government
under the provisions of the Voluntary Surrender of Salaries (Exemption from Taxation Act), 1961, would
not be treated as income taxable in the hands of the employee. In all other cases, the salary foregone
voluntarily or otherwise surrendered by the employee, would still be chargeable to tax although the
employee may not receive that income. No tax exemption is available for surrender of salaries for the
simple reason that the amount surrendered constitutes merely an application of income which is immaterial
for the purpose of taxing the employee.

If the foregoing or surrender of salary represents a donation for charitable purpose, the employee may
qualify for deduction from gross total income under Section 80G of the Act. However, salary foregone
before it becomes due cannot be taxed [C.I.T. v. Mehar Singh Sampuran Singh Chawla (1973) 90 ITR
219]. Further, where in reality there is no agreement to pay any salary, the apparent foregoing of a
fictional salary would not attract tax.

Where a person, out of missionary spirit, agrees to work as principal in an institution without accepting
any salary from the institution, and in the school accounts his salary is shown as an item of expenditure,
while the same amount is entered in the receipts as a donation by the management in a separate cash
book meant for exclusive use for the management only, these entries are book entries only and no
money is actually paid to him; hence, taking into consideration the special circumstances of the case,
the fictional salary would not be taxable [Reade v. Brearley (1933) 17 TC 687].



122 EP-TL&P

®)

(6)

(")

Salary is taxable even if the money is not received or could not be recovered from the employer due to
his insolvency or any other reason. The expenses, if any, incurred by the employee to take legal
proceedings against his employer for its recovery would not also be allowed as a deduction from the
income assessable in his hands. This is because of the fact that the actual receipt of the income is
immaterial for purpose of its taxation.

It is immaterial whether the employer is Government or a private employer. Further, the salary may be
paid by a foreign Government to its employees serving in India, and this salary is taxable under the
head “Salaries”.

The leave salary paid to the legal heirs of the deceased employee in respect of privilege leave standing
to the credit of such employee at the time of his/her death is not taxable as salary. It is an exgratia
payment on compassionate grounds in the nature of gift. Thus, the payment is not in the nature of a
salary (Letter from C.B.D.T. dated 5-11-1965 and circular No. 309 dated 3-7-1981).

SALARY [SECTION 17(1)]

“Salary” includes :

(i)

(i)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)

(xi)

(xii)

Wages or Salary: ‘Salary’ is generally used in respect of payment for services of a higher class, whereas
‘wages’ is confined to the earnings of labourers. However, forincome-tax purposes there is no difference
between salary and wages.

Annuity is annual grant made by the employer to the employee.
Pension is a periodical payment for past services.

Gratuity is a lump sum payment for past services.

Fees and Commission: It is a remuneration to encourage employees.

Perquisites: These include all benefits and amenities provided by the employer to the employee, either
in cash or kind.

Profit in lieu of or in addition to salary or wages.
Advance of Salary.
Any payment received by an employee in respect of any period of leave not availed of by him.

Taxable portion of annual accretion: Where the employee is a member of a Recognised Provident
Fund, the amount contributed by the employer in this fund in excess of 12 per cent of the salary of the
employee and interest credited on the amount of the fund in excess of the prescribed rate of interest is
to be included in the salary income.

Taxable portion of transferred balance: When an unrecognised provident fund is recognised for the first
time, the balance in the unrecognised provident fund is known as “Transferred balance”. The employer’s
share (contribution in unrecognised provident fund and interest on employer’s share) is included in the
salary income for income-tax purposes at the time of such transfer.

The contribution made by the Central Government in the previous year, the account of any employee
under a pension scheme referred to in Section 80CCD.
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Important Notes :

(1) Advance salary is taxable on receipt basis in the previous year in which it is received. The recipient
can, however, claim relief under Section 89(1) read with Rule 21A.

(2) Arrears salary is taxable on receipt basis subject to the fact that it has not been taxed on accrual basis
earlier. The recipient can claim relief in terms of Section 89(1) read with Rule 21A.

(3) Encashment of leave salary (before retirement) is taxable on receipt basis but relief can be claimed
under Section 89(1). However, such salary received at the time of retirement is exempt subject to
Section 10(10AA).

(4) Pension received by a person from the employer after his retirement is taxed as salary. The pension
can be either uncommuted or commuted. Commuted pensions received by government employees
are wholly exempt under Section 10(10A). In case of non-Government employees, commuted value of
one-third of pension which he is normally entitled to receive is exempt from tax if the employee receives
gratuity. In other cases, one-half of commuted value of pension is exempt.

(5) Instalments re-paid under Additional Emoluments (C.D.) Act, 1974 are taxable as arrear of salary in the
previous year in which the same are received. However, relief under Section 89(1) can be claimed.

ALLOWANCES

An allowance is defined as a fixed amount of money given periodically in addition to the salary for the purpose
of meeting some specific requirements connected with the service rendered by the employee or by way of
compensation for some unusual conditions of employment. It is taxable on due/accrued basis whether it is paid
in addition to the salary or in lieu thereon. These allowances are generally taxable and are to be included in the
gross salary unless a specific exemption has been provided in respect of allowances provided under the following
sections:

(a) House Rent Allowances — Section 10(13A): Covered under Lesson 3.

(b) Special Allowance — Section 10(14)(i) & (ii): Covered under Lesson 4.

Fully Taxable Allowances

(1) Dearness Allowance, Additional Dearness Allowance and Dearness Pay: This is a very common allowance
these days on account of high prices. Sometimes Additional Dearness Allowance is also given. It is included in
the income from salary and is taxable in full. Sometimes it is given under the terms of employment and sometimes
without it. When it is given under the terms of employment it is included in salary for purposes of determining the
exemption limits of house rent allowance, recognised provident fund, gratuity and value of rent free house and
is also taken into account for the purposes of retirement benefits.

Sometimes dearness allowance is given as ‘Dearness Pay’. It means that it is being given under the terms of
employment.

(2) Fixed Medical Allowance: It is fully taxable.
(3) Tiffin Allowance: It is given for lunch and refreshments to the employees. It is taxable.

(4) Servant Allowance: It is fully taxable even if it is given to a low paid employee, not being an officer, i.e., itis
taxable for all categories of employees.

(5) Non-practising Allowance: It is generally given to those medical doctors who are in government service
and they are banned from doing private practice. It is to compensate them for this ban. It is fully taxable.
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(6) Hill Allowance: It is given to employees working in hilly areas on account of high cost of living in hilly
areas as compared to plains. It is fully taxable, if the place is located at less than 1,000 metres height from sea
level.

(7) Warden Allowance and Proctor Allowance: These allowances are given in educational institutions
for working as Warden of the hostel and/or working as Proctor in the institution. These allowances are fully
taxable.

(8) Deputation Allowance: When an employee is sent from his permanent place of service to some other
place or institution or organisation on deputation for a temporary period, he is given this allowance. It is fully
taxable.

(9) Overtime Allowance: When an employee works for extra hours over and above his normal hours of duty he
is given overtime allowance as extra wages. It is fully taxable.

(10) Other Allowances like Family allowance, Project allowance, Marriage allowance, City Compensatory
allowance, Dinner allowance, Telephone allowance etc. These are fully taxable.

Allowances not fully taxable

(a) Special allowances for performance of official duty [section 10(14)(i)]: These allowances are specifically
granted to meet expenses wholly and exclusively incurred in the performance of official duty. These are exempt
to the extent such expenses are actually incurred or the amount received whichever is less. These allowances
are Travelling allowance, Daily allowance, Helper allowance, Academic Allowance, Uniform Allowance etc. All
these allowances are discussed in detail under Lesson 3.

(b) Allowance to meet personal expenses :

— Allowances which are granted to meet personal expenses are exempt to the extent of amount received
or the limits specified whichever is less. These allowances are Children education allowance, Hostel
Expenditure allowance, Tribal area, Schedule area/agency area allowance, special compensatory hilly
area allowance or high altitude allowance etc., Border area, remote area allowance or disturbed area
allowance etc., Compensatory, modified field area allowance, Counter insurgency allowance granted
to members of armed forces, Transport allowance etc. These allowances are discussed in detail in
Lesson 3.

— Allowances which are granted to meet personal expense are exempt to the fixed percentage of amount
received. These allowances are allowed to transport employees working in any transport system.

Treatment of Entertainment Allowance

In case of Entertainment allowance an assessee will not get any exemption but would be eligible for deduction
under section 16(ii) from gross salary. The deduction is allowed to government employees only; Non- Government
employees will not be eligible for this deduction. The entire amount of entertainment allowance will be added to
gross salary.

The minimum of the following shall be available as deduction in case of Government employees:
(i) Actual amount of entertainment allowance received during the year
(i) 20% of his salary exclusive of any allowance, benefit or other perquisites.

(iii) ¥5,000.

PERQUISITES [SECTION 17(2)]

The term “perquisites” includes all benefits and amenities provided by the employer to the employee in addition
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to salary and wages either in cash or in kind which are convertible into money. These benefits or amenities may
be provided either voluntarily or under service contract. For income-tax purposes, the perquisites are of three

types:

(A) Tax-free perquisites

(B) Taxable perquisites

(C) Perquisites taxable under specified cases.

The term “Perquisite” is defined by section 17(2) as follows:

(Nthe value of rent-free accommodation provided to the assessee by his employer;

(i) the value of any concession in the matter of rent respecting any accommodation provided to the assessee
by his employer;

Explanation 1. — For the purposes of this sub-clause, concession in the matter of rent shall be deemed to have
been provided if,—

(a) in a case where an unfurnished accommodation is provided by any employer other than the Central
Government or any State Government and —

(b)

(c)

(i)

(if)

the accommodation is owned by the employer, the value of the accommodation determined at
the specified rate in respect of the period during which the said accommodation was occupied by
the assessee during the previous year, exceeds the rent recoverable from, or payable by, the
assessee;

the accommodation is taken on lease or rent by the employer, the value of the accommodation
being the actual amount of lease rental paid or payable by the employer or fifteen per cent of salary,
whichever is lower, in respect of the period during which the said accommodation was occupied by
the assessee during the previous year, exceeds the rent recoverable from, or payable by, the
assessee;

in a case where a furnished accommodation is provided by the Central Government or any State
Government, the licence fee determined by the Central Government or any State Government in respect
of the accommodation in accordance with the rules framed by such Government as increased by
the value of furniture and fixtures in respect of the period during which the said accommodation was
occupied by the assessee during the previous year, exceeds the aggregate of the rent recoverable
from, or payable by, the assessee and any charges paid or payable for the furniture and fixtures by the
assessee;

in a case where a furnished accommodation is provided by an employer other than the Central
Government or any State Government and —

(i)

(if)

the accommodation is owned by the employer, the value of the accommodation determined under
sub-clause (j) of clause (a) as increased by the value of the furniture and fixtures in respect of the
period during which the said accommodation was occupied by the assessee during the previous
year, exceeds the rent recoverable from, or payable by, the assessee;

the accommodation is taken on lease or rent by the employer, the value of the accommodation
determined under sub-clause (ii) of clause (a) as increased by the value of the furniture and fixtures
in respect of the period during which the said accommodation was occupied by the assessee during
the previous year, exceeds the rent recoverable from, or payable by, the assessee;

(d) in a case where the accommodation is provided by the employer in a hotel (except where the assessee
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is provided such accommodation for a period not exceeding in aggregate fifteen days on his transfer
from one place to another), the value of the accommodation determined at the rat