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SEC 7 OF INSOLVENCY AND
BANKRUPTCY CODE, 2016



Innoventive Industries Ltd vs ICICI Bank & 
Anr

Broad description of Financial Debt & Dispute

The difference between Section 7 and Section 9 of the
Code:
“29. The scheme of Section 7 stands in contrast with the
scheme under Section 8 where an operational creditor is,
on the occurrence of a default, to first deliver a demand
notice of the unpaid debt to the operational debtor in the
manner provided in Section 8(1) of the Code. Under
Section 8(2), the corporate debtor can, within a period of
10 days of receipt of the demand notice or copy of the
invoice mentioned in subsection (1), bring to the notice of
the operational creditor the existence of a dispute or the
record of the pendency of a suit or arbitration
proceedings, which is pre-existing – i.e. before such
notice or invoice was received by the corporate debtor.



The moment there is existence of such a dispute, the
operational creditor gets out of the clutches of the Code.
30. On the other hand, as we have seen, in the case of a
corporate debtor who commits a default of a financial debt,
the adjudicating authority has merely to see the records of
the information utility or other evidence produced by the
financial creditor to satisfy itself that a default has occurred. It
is of no matter that the debt is disputed so long as the debt is
“due” i.e. payable unless interdicted by some law or has not
yet become due in the sense that it is payable at some future
date. It is only when this is proved to the satisfaction of the
adjudicating authority that the adjudicating authority may
reject an application and not otherwise.



Swiss Ribbon Vs Union Of India (SC)
Constitutional validity of IBC

Arguments assailing the Code

• Objections as to constitution of NCLT and NCLAT

– Whether the same is in accordance with Madras Bar Association ruling?

– Whether the Tribunals should not be working under the administrative control of the Ministry of Law?

• Scheme of the law distinguishing between financial and operational creditors is not based on intelligible
criteria, and is, therefore, discrimination

• Information utilities can be given the power to certify the existence of a default

• Sec 12A allows CoC members to continue to dominate proceedings even if the corporate debtor has settled
with the creditor who is not paid

• RP has powers of adjudication – which is violative of the basic principles of dispensation of justice

• Several issues on sec. 29A

– Retrospective application of sec. 29A

– 29A is contrary to the objective of speedy resolution

– Blanket bar on all promoters without distinguishing between those who are unscrupulous, and others, is
bad in law

– Relatives without having any relation with the promoters have been ousted from bidding



SC ruling

• Judiciary should play minimal role in role of the legislature in framing economic laws, based on several Indian
and global precedents

• The foremost objective of the Code is “re-organisation”, that is, resolution. Liquidation is only the last resort

• On appointment of NCLT and NCLAT members, the Apex court went by the Govt affidavit on adherence to the
guidelines set by the SC in the Madras Bar Association case

• NCLAT circuit Benches (that is, regional benches) will be set up within 6 months – direction of the Apex court

• The Court makes statement on putting NCLT and NCLATs under the administrative charge of the Ministry of Law,
without any specific time frame

• Classification of creditors into financial creditors and operational creditors

– Neither arbitrary, nor discriminatory, nor violative of Art 14

– While the court notes the submission of the Counsel that this distinction is not there anywhere in the
world, it refers to BLRC report for the basis of the distinction

– Court pointed to several reasons for distinguishing, including the fact that financial creditors may engage
in viability studies and may restructure the debt – which operational creditors do not.

– As regards operational creditors not having the power to vote, reference to the Insolvency Law Committee
report which discussed the issue, and decided not to make change in the law on this point

– Principle of fair and equitable treatment of all creditors is incorporated, since now Reg 38 requires the
resolution applicant to state how the plan meets the interests of operational creditors too



Sec 12A being violative of Art 14

• Once the CIRP is triggers, the proceeding becomes a proceeding in rem, that is, collective proceeding,
which cannot be terminated by an individual creditor.

• Additionally, the Apex court has directed as follows: “We make it clear that at any stage where the
committee of creditors is not yet constituted, a party can approach the NCLT directly, which Tribunal
may, in exercise of its inherent powers under Rule 11 of the NCLT Rules, 2016, allow or disallow an
application for withdrawal or settlement.

• Further, the Apex court also clarifies: “it is clear, that under Section 60 of the Code, the committee of
creditors do not have the last word on the subject. If the committee of creditors arbitrarily rejects a just
settlement and/or withdrawal claim, the NCLT, and thereafter, the NCLAT can always set aside such
decision under Section 60 of the Code.” From this dictum of the Apex court, the powers of the NCLT
under sec. 60 get a strong boost. In appropriate circumstances, the Tribunals may even overrule the
decision of the CoC.

Information utilities determining existence of default

• The noting of the default by the IU is only prima facie evidence. It may be rebutted.

RP having adjudicative powers:

• RP is only given administrative, rather than quasi-judicial powers. As against this, a liquidator
“determines” the claim, which is quasi-judicial in nature, and may be appealed against in terms of sec.
42

• The RP is a facilitator of the process. The liquidator does not work under the control of the CoC [para 61]



• Constitutionality of sec 29A
– Retrospective application of sec. 29A – no vested right

has been taken away. Resolution applicants have no
vested right to put resolution plans.

– Malfeasance is not the only criteria for making a person
ineligible.

– The bar of ineligible persons continues over resolution
as well as liquidation – para 69

– Very importantly, the Court has ruled that the categories
of “related persons” in sec 29A have to be read noscitur
a sociis[ejusdem generis, that is, having the same
flavour] with Explanation 1, and if so read, “would
include only persons who are connected with the
business activity of the resolution applicant.”



• Section 53 is not violative of Art 14

– The Court found the following criteria to be
intelligible: “We have already seen that repayment
of financial debts infuses capital into the economy
inasmuch as banks and financial institutions are
able, with the money that has been paid back, to
further lend such money to other entrepreneurs
for their businesses.”



SEC 9 OF INSOLVENCY AND
BANKRUPTCY CODE, 2016



Mobilox Innovations Private Limited Vs 
Kirusa Software Private Limited

The Supreme Court undertook an in-depth examination of IBC provisions ON EXISTENCE OF DISPUTE UNDER SEC
9

OBSERVATIONS

• The Hon'ble Supreme Court allowed the appeal by Mobilox, while interpreting the expression "existence of a
dispute" under Section 8(2) (a) of the IBC. The Hon’ble Supreme Court was of the opinion that the breach of
NDA was sufficient to construe the existence of a dispute to invalidate the CIRP application filed by the
operational creditor.

• Interpretation of Section 8 (2) (a): "The word "and" occurring in Section 8 (2) (a) must be read as "or".
According to the earlier interpretation, the Code provides that a dispute between operational creditor and
corporate debtor would only be valid if a suit or an arbitration proceeding with respect to the dispute has been
filed prior to the receipt of demand notice. The Supreme Court was of the opinion that such an understanding
shall lead to "great hardship" as the corporate debtor would then be able to stave off the bankruptcy process
provided a dispute is already pending in a suit or arbitration proceedings".

• An important point was highlighted by the Hon’ble Supreme Court stating that, if the "and" mentioned under
Section 8(2)(a) is not read as "or", such persons shall be excluded from the ambit of Section 8 (2) and
application of CIRP shall be easily obtained which was not the intent of the legislature.

• Pre-existing Dispute: The Hon’ble Supreme Court held that the existence of the dispute and/or suit or
arbitration proceeding necessarily be "pre-existing", that is to say, it should exist prior to receipt of the Demand
Notice.



• Plausible Contention Test: The Hon'ble Supreme Court while deciding the matter scrutinized
the background of IB Code. It observed that the Insolvency and Bankruptcy Bill 2015 defined
"dispute" as "a bona fide suit or arbitration proceedings". However, when the Bill was
passed the term "dispute" under Section 5 (6) was dropped from the definition. The
Supreme Court stressed upon the interpretation that the previous jurisprudence with
respect to the definition "dispute" does not apply to the current IB code. Instead the
Hon’ble Supreme Court provided a new test "plausible contention" to determine the
"existence of dispute".

• Questions to be seen by the Adjudicating Authority while examining any application under
Section 9 of the I &B Code

• Whether there is an "operational debt" of more than One Lakh?
• Whether the documentary evidence provided with the application shows the debt is due

and payable and has not yet been paid?
• Whether there is an existence of a dispute between the concerned parties or any record of

pendency of suit or arbitration proceeding filed before the receipt of Demand Notice.?
• If any one of the conditions is not satisfied, NCLT must reject the application.
CONCLUSION
• There appears to be no doubt that the interpretation with respect to "dispute" and

"existence of a dispute" has been quite in debate since the inception of IB Code. Conflicting
interpretations have been provided by different benches of NCLT. However, a conclusive
ruling by the Supreme Court has finally provided a settled position.

• It would be interesting to note as to how various NCLT's would interpret and apply this
landmark ruling relating to "plausible contention" test. Moreover, the Supreme Court has
been vigilant to highlight the strict adherence to the time lines provided under the Code.
The Supreme Court has clarified the object of the code keeping in mind the legislative intent.
The court through this judgment has provided a balance between the rights of the creditors
and also the remedies to the debtor companies.



Macquarie Bank Ltd Vs Shilpi Cable 
Technologies Ltd

• The Supreme Court held that Section 9(3)(c) of the IBC should be interpreted creatively and
not in a restrictive way. As interpreting it in a restrictive sense would cause grave
inconvenience to the appellants and other foreign banks which might land in a similar
situation as that of present case.

• It was observed that the certificate under Section 9(3)(c) of the IBC is a supportive document
which proves the existence or non-existence of debt, which could be proved by other
documents as well. Serious inconvenience will be caused if documents which are impossible
to furnish are demanded from the appellants. If such documents are demanded by the way
of strictly interpreting the provisions, it would impair the aims and objectives that the Code
aspires to achieve.

• While dealing with a second issue of whether a lawyer a can send a Demand Notice u/S 8 of
the IBC. It relied on the case of Byram Pestonji Gariwala v. Union Bank of India, in this case a
signature made by a lawyer on behalf of his client on a compromise document was held to
effective in law.

Conclusion
• The Hon’ble Supreme Court made great observations and saved the IBC to be wrecked as a

piece of law riddled with procedural technicalities. The language was paid heed to and
interpreted along with the aims and object that the IBC aims to achieve. Furthermore, by
liberally interpreting the procedural aspects the creditors would be at ease putting in motion
the proceedings under IBC against a debtor. It would also avoid the debtors from escaping
their liability by pulling out the procedural loopholes in law while causing an inconvenience
and injustice to an innocent creditor.



RIGHTS OF SUSPENDED BOARD OF
DIRECTORS



VIJAY KUMAR JAIN VS STANDARD 
CHARTERED BANK (SC)

• The appellant submitted that as per Section 24(3) of IBC, RP has to give notice to
the members of suspended Board of Directors for participating in the CoC
meetings. Under Regulation 21 of CIRP Regulations 2016, the notice of these
meetings shall not only contain an agenda of the meetings but shall also contain
copies of all documents relevant to the matters to be discussed. Since an approved
resolution plan is binding on the erstwhile directors under Section 31(1) IBC, they
have a vital stake in the issue, and some of them may have offered personal
guarantee for the corporate debtor. Therefore, the appellant argued for the right to
access resolution plans.

• Considering the arguments, the bench ruled in favor of the appellant. It observed
that the statutory scheme of IBC and CIRP Regulations made it clear that "though
the erstwhile Board of Directors are not members of the committee of creditors,
yet, they have a right to participate in each and every meeting held by the
committee of creditors, and also have a right to discuss along with members of the
committee of creditors all resolution plans that are presented at such meetings
under Section 25(2)(i)".



• The Court also noted that every participant is entitled to a notice of every
meeting of the committee of creditors. Such notice of meeting must
contain an agenda of the meeting, together with the copies of all
documents relevant for matters to be discussed and the issues to be voted
upon at the meeting vide Regulation 21(3)(iii).

• "Obviously, resolution plans are "matters to be discussed" at such
meetings, and the erstwhile Board of Directors are "participants" who will
discuss these issues. The expression "documents" is a wide expression
which would certainly include resolution plans", held the judgment
authored by Justice Nariman.

• The judgment went on to hold : "Therefore, a combined reading of the
Code as well as the Regulations leads to the conclusion that members of
the erstwhile Board of Directors, being vitally interested in resolution
plans that may be discussed at meetings of the committee of creditors,
must be given a copy of such plans as part of "documents" that have to be
furnished along with the notice of such meetings”



TIMELINE OF 14 DAYS UNDER THE
IBC, 2016 IS DIRECTORY AND NOT
MANDATORY



Surendra Trading Co Vs Juggilal Kamlapat
Jute Mills Co Ltd - SC

• Sections 7, 9 and 10 of the IBC provide a period of 14 days for the NCLT to
admit or reject an application for initiating insolvency proceedings. Before
rejecting an application, the NCLT is required to provide the applicant 7 days
to rectify any defects in his application. In the J.K. Jute Mills case, an
application was filed by a trade creditor, Surendra Trading Co., on 10
February 2017 with the Allahabad bench of the NCLT for initiating an
insolvency resolution process against J.K. Jute Mills, a corporate debtor. On
16 February 2017, the NCLT directed the applicant to rectify certain
technical defects in its application. Thereafter, by an order dated 9 March
2017, the NCLT passed interim directions against the sale or alienation of
the debtor's assets. J.K. Jute Mills filed an appeal against the NCLT's interim
order before the NCLAT. It argued that once the NCLT fails to pass an order
admitting or rejecting an application within 14 days of its submission under
section 9 of the IBC, it can no longer decide the matter and therefore has no
power to grant a stay on the sale of assets. J.K. Jute Mills also contended
that since no prayer was made for the grant of such a stay, the NCLT did not
have the power to pass an interim order of status quo. On the other hand,
the applicant creditor argued that the timeline of 14 days under section 9 of
the IBC is merely directory and not mandatory.



• NCLAT's Ruling Relying on judicial precedents on the interpretation of procedural
timelines under the Civil Procedure Code, the NCLAT held that the time limit of 14-
days is directory rather than mandatory, and that the NCLT has inherent powers to
extend the 14-day period on a case-to-case basis in the interest of fairness and
justice. Further, the NCLAT observed that the NCLT performs both judicial and
administrative roles. Under its administrative function, the NCLT's registry verifies
whether an application is complete and in proper form. Since this is a time-
consuming process, the appellate tribunal observed that the 14-day time period
granted to the NCLT to reject or admit an application cannot be counted from the
'date of filing of the application' but has to be counted from the date when such
application is 'listed for admission/order'. That said, the NCLAT observed that time
is of the essence under the IBC, which requires that the NCLT and all stakeholders
perform within the time limits prescribed except in exceptional circumstances.
Significantly, the NCLAT ruled that the 7-day period provided to applicants to rectify
defective applications was mandatory, and no concession can be granted in this
regard. Therefore, the application in this case was ordered to be dismissed as the
applicant had exceeded the prescribed time for rectifying defects in its application.
Although this issue was not relevant for the present case, the NCLAT went on to
observe that the 270-day period prescribed under the IBC, for completing the
insolvency resolution process, is mandatory in nature and all stakeholders would be
bound by it.



• The Hon’ble Supreme Court has observed that the nature of the provisions
contained in section 7(5), 9(5) and 10(4) of IBC is procedural in nature cannot be
treated to be a mandate of law. The object behind the time period prescribed
under the aforementioned sections is to prevent the delay in hearing the disposal
of the cases and the Adjudicating Authority cannot ignore the provisions, but in
appropriate cases, for the reasons to be recorded in writing, it can admit or reject
the petition after the period prescribed under section 7, 9 or 10. Also, at times
applicants or their counsel may show laxity by not removing the objections within
the time given and make take it for granted that they would be given unlimited
time for such a purpose. There may also be cases where such applications are
frivolous in nature which would be filed for some oblique motives and the
applicants may want those applications to remain pending and, therefore, would
not remove the defects. In order to take care of such cases, a balanced approach is
needed. The Apex Court also opined that the object of specified timelines is to
expedite the hearing and not to scuttle the same. The process of justice may be
speeded up and hurried but the fairness which is a basic element of justice cannot
be permitted to be buried. Stipulating time limit spells out a disability on the
applicant but does not impose an embargo on the power of the court to extend the
time. Such provision, being in the domain of the procedural law, has to be held
directory and not mandatory.



APPLICABILITY OF LIMITATION ACT,
1963 TO INSOLVENCY AND
BANKRUPTCY CODE, 2016



Parag Gupta & Associates Vs B K 
Educational Services Pvt Ltd (NCLAT)

• The question arose that whether Limitation act, 1963 is
applicable for triggering CIRP under IBC, 2016 ?

• Hon’ble NCLAT held that for initiation of CIRP, the right to
apply accrues under sec 7 or sec 9 or sec 10 only with
effect from 1st December 2016 when IBC, 2016 has come
into force, hence the right to apply under sec 7 or sec 9 or
sec 10 having accrued after 1st December 2016, such
applications could not be rejected on the grounds that the
application is barred by limitation.



B.K Educational Services Pvt. Ltd. V/S 
Parag Gupta & Associates. (SC)
ON POINT OF LIMITATION ACT IN I&B CODE, 2016

• While quashing a judgment passed by the NCLAT, the Supreme
Court held that the Limitation Act will continue to apply to
applications filed by creditors, and if three years have passed since
the date of default, the application would be barred.

• “The right to sue, therefore, accrues when a default occurs. If the
default has occurred over three years prior to the date of filing of
the application, the application would be barred under Article 137
of the Limitation Act, save and except in those cases where, in the
facts of the case, Section 5 of the Limitation Act may be applied to
condone the delay in filing such application”, a Bench of
Justice Rohinton Nariman and Justice Navin Sinha held.

• While the case was pending with the Supreme Court since January
2018, Section 238A was inserted in the IBC more recently in June
2018, which clarified that provisions of Limitation Act will continue
to apply ‘as far as may be’ to proceedings before the NCLT and
NCLAT.



• While relying on precedents, the Court held that limitation, being
procedural in nature, would ordinarily be applied retrospectively, except
that the new law of limitation cannot revive a dead remedy. It said,

• “In the present case also, it is clear that the amendment of Section 238A
would not serve its object unless it is construed as being retrospective, as
otherwise, applications seeking to resurrect time-barred claims would have
to be allowed, not being governed by the law of limitation.”

• The Court further observed reflection of the Insolvency Law Committee
Report of March 2018, wherein it found that the legislature did not
contemplate enabling a creditor who has allowed the period of limitation to
set in to allow such delayed claims through the mechanism of the IBC.

• “The IBC cannot be triggered in the year 2017 for a debt which was time
barred, say, in 1990, as that would lead to the absurd and extreme
consequence of the IBC being triggered by a stale or dead claim, leading to
the drastic consequence of instant removal of the present Board of Directors
of the corporate debtor permanently, and which may ultimately lead to
liquidation and, therefore, corporate death.”

• Accordingly, it set aside the order of the NCLAT and asked it to consider the
applications afresh.



Sec 238A Of Insolvency And 
Bankruptcy Code, 2016 

• The Insolvency and Bankruptcy Code, 2016 specifically
provides in the act that the Limitation Act, 1963 would
be applicable to all the applications filed under the
code.

• Sec 238A of the Insolvency and Bankruptcy Code, 2016
provides:
The provisions of the Limitation Act, 1963 (36 of 1963)
shall, as far as may be, apply to the proceedings or
appeals before the Adjudicating Authority, the National
Company Law Appellate Tribunal, the Debt Recovery
Tribunal or the Debt Recovery Appellate Tribunal, as
the case may be.



A K Corporation Vs Anupam
Extractions Ltd

Three issues were decided by Hon’ble NCLT, Mumbai
a. Limitation: It was held by Hon’ble NCLT, Mumbai
Bench that it was an established fact that the Petitioner
was a Director of the Respondent Company and the
Audited Balance Sheets from the Year 2008 to 2018
discloses the amount of loan as unpaid till date. An
Entry in the Balance Sheet is considered as an
acknowledgement of debt as per Sec 18 of the
Limitation Act, 1963 and a fresh period of Limitation
viz: 3 Years, shall be computed from the Date of
signing of the Latest Balance Sheet. Hence the
Petition is well within the period of Limitation and is
not Time Barred.



b. Commercial Effect – It was held that any
money extended by the Directors or
Promoters of a Company even at zero rate of
Interest is a Financial Debt under Sec 5(8) of
IBC, 2016 as it has a Commercial Effect of
Borrowing as held in Shailesh Sanghani Vs
Joel Cardoso & Anr in Company Appeal, (AT)
(Insolvency) No 616 of 2018 and will be
covered under the definition of “Financial
Debt” under Sec 5(8) of IBC, 2016.



c. Dispute – It was held that any Amount that
has been admitted as Due by the Company
and the Company has Defaulted in the
repayment of the same, the Petition deserves
to be Admitted. The Fact of the Debt being
Disputed is not maintainable as the Existence
of Dispute is of no consequence in a Petition
filed under Sec 7 of IBC, 2016 for a Financial
Debt.



Edelweiss Asset Reconstruction Co. Ltd Vs 
Birla Cotsyn (I) Ltd (NCLT- MUM)

DUE AMOUNT REFLECTED IN BALANCE SHEET- FRESH LIMITATION 
STARTS FROM THAT PERIOD

• The due amount was of 2012. the corporate debtor argued that it is
beyond limitation.

• The financial creditor presented the balance sheet of 2016- 17 which
reflected the due amount.

• Therefore, It was held by the Hon’ble members that it is logical to
assume that the debts falling due in 2012 and reflecting in the
balance sheet of 2016-17, would have reflected in the intervening
balance sheet as well. Hence, the ground for limitation argued by the
Corporate debtor doesn’t survive.

• THE SAME ISSUE WAS DEALT IN TJSB SAHAKARI BANK VS UNIMETAL
CASTINGS LTD.



Synergy Property Development 
Service Pvt Ltd Vs Bellona Estate 

Developers Ltd
• In this case the Operational Creditor placed

invoices between 1st March 2014 to 1st

September 2014 due against the Corporate
Debtor. The Demand Notice was issued on 24th

May 2017 to which denial was made by the
Corporate Debtor on 5th June 2017.

• Hon’ble NCLAT held that the Adjudicating
Authority failed to Notice the amended
Agreement reached between the parties in terms
of which the Contract Period was extended to
February 2015.



• NCLAT held that the Last Date of Invoice being 1st September
2014, the Demand Notice under Sec 8(1) having been issued
by the Appellant on 24th May 2017, the Claim was not Barred
by Limitation.

• Although the Corporate Debtor disputed the Claim in his
Reply to Demand Notice, such a submission could not be
accepted in the absence of any Pre-Existing Dispute.

• Even though the Corporate Debtor has Disputed certain
claims, the claim of Rs 28,09,000/- as raised by Invoice dated
1st September 2014 was not under Dispute and was a fit case
for initiation of CIRP against the Corporate Debtor.



Sagar Sharma & Anr Vs Phoenix ARC 
Pvt Ltd - NCLAT

• Hon’ble NCLAT held as per Sec 137 of Limitation
Act, 1963 that Any other application for which No
period of Limitation is provided elsewhere in this
division, the Period of Limitation shall be 3 Years
from the time the Right to Apply accrues.

• It was further held that ‘I&B Code’ has come into
force since 1st December, 2016, therefore, the
right to apply accrued on 1st December, 2016.
Therefore, the application under Section 7 was
not barred by Limitation.



• Hon’ble NCLAT further held that the ‘Financial
Creditor’ has right to get immovable property
mortgaged and thereafter may transfer the
mortgage assets for a valuable consideration
for which 12 years of limitation has been
prescribed for filing a suit relating to
immovable property under Article 61 of Part V
of the First Division of the Schedule of
Limitation Act. Therefore, the claim is not
barred by Limitation.



INTEREST CLAUSE NOT MANDATORY
IN FINANCIAL DEBT UNDER SEC 7 OF
IBC



Shailesh Sangani Vs Priority Marketing 
Pvt. Ltd. (NCLAT)

• A plain look at the definition of ‘financial debt’ brings it to fore that the
debt alongwith interest, if any, should have been disbursed against the
consideration for the time value of money. Use of expression ‘if any’ as
suffix to ‘interest’ leaves no room for doubt that the component of interest
is not a sine qua non for bringing the debt within the fold of ‘financial debt’.
The amount disbursed as debt against the consideration for time value of
money may or may not be interest bearing. What is material is that the
disbursement of debt should be against consideration for the time value of
money. Clauses (a) to (i) of Section 5(8) embody the nature of transactions
which are included in the definition of ‘financial debt’. It includes money
borrowed against the payment of interest. Clause (f) of Section 5(8)
specifically deals with amount raised under any other transaction having
the commercial effect of a borrowing which also includes a forward sale or
purchase agreement. It is manifestly clear that money advanced by a
Promoter, Director or a Shareholder of the Corporate Debtor as a
stakeholder to improve financial health of the Company and boost its
economic prospects, would have the commercial effect of borrowing on the
art of Corporate Debtor notwithstanding the fact that no provision is made
for interest thereon.’.



• Due to fluctuations in market and the risks to which it is exposed, a Company may
at times feel the heat of resource crunch and the stakeholders like Promoter,
Director or a Shareholder may, in order to protect their legitimate interests be
called upon to respond to the crisis and in order to save the company they may
infuse funds without claiming interest. In such situation such funds may be treated
as long term borrowings. Once it is so, it cannot be said that the debt has not been
disbursed against the consideration for the time value of the money. The interests
of such stakeholders cannot be said to be in conflict with the interests of the
Company. Enhancement of assets, increase in production and the growth in profits,
share value or equity enures to the benefit of such stakeholders and that is the
time value of the money constituting the consideration for disbursement of such
amount raised as debt with obligation on the part of Company to discharge the
same. Viewed thus, it can be said without any amount of contradiction that in such
cases the amount taken by the Company is in the nature of a ‘Financial Debt

• In the face of this documentary evidence it is abundantly clear that the amount
disbursed by Respondent No.1 to the Corporate Debtor was in the nature of debt
treated as long term loan and not as an investment in the nature of share capital or
equity. Such disbursement cannot either be treated as largesse. We are convinced
that the aforesaid amount outstanding as against Corporate Debtor, default
whereof is not in issue, has all the trappings of a ‘financial debt’ and falls within the
purview of Section 5(8)(f) of the I&B Code and Respondent No.1 is covered by the
definition of ‘Financial Creditor’.



Anchor Leasing Pvt Ltd. Vs Euro 
Ceramics Limited

• The IBC Code nowhere prescribes about compulsory existence of an Express
Agreement to prove the loan and its disbursement, but defined in Section
5(8) are the conditions under which a transaction be treated as a ‘Financial
Debt’.

• On perusal of the arguments of both the sides and the documents and
evidences placed on record, this Bench finds that although there is no
express agreement to the loan arrangement as aforesaid or the payment of
interest thereon, but there are acknowledgements of the Corporate Debtor,
not once but many a times, which reveal that the Financial creditor and the
Corporate Debtor shared a creditor-debtor relationship. Further, the
statement of accounts produced on record prove the disbursement of the
loan amount of Rs. 5,00,00,000/- and the Corporate Debtor has even paid
interest for the same till 02.07.2011. This argument of the Financial Creditor
was convincing enough that the loan has been granted for a consideration
for the time value of money. The Code nowhere prescribes the compulsory
existence of an express agreement to prove the loan and its disbursement,
but defined in section 5(8) the conditions under which a transaction be
treated as a ‘Financial Debt’. Therefore, this contention of the Corporate
Debtor is hereby rejected.



LANDMARK JUDGEMENT ON
COMMERCIAL EFFECT OF
BORROWING



Shailesh Sanghani Vs Joel Cardoso & 
Ors.

• Appellant is a Promoter of the Corporate Debtor aggrieved
by the impugned order of the Adjudicating Authority
wherein Section 7 Petition under Insolvency and
Bankruptcy Code was admitted and Moratorium had been
imposed on the Corporate Debtor. The question was
whether the amount claimed was a Financial Debt within
the meaning of section 5(8) of the Code.

• The Appellant submitted that there was No Consideration
for the Time Value of Money, No Interest was ever claimed
or paid and No TDS amount was ever deducted in respect
of the amount and hence it is not a Financial Debt.



• The Respondent submitted that he had provided money to the
Corporate Debtor by way of Interest Free Unsecured Loan which is
reflected in the Balance Sheet of the Corporate Debtor as
Unsecured Loan and that by way of Confirmation of Accounts the
Corporate Debtor had admitted the Outstanding Loan amount
being due to the Respondent.

• Hon'ble NCLAT held that the Amount disbursed by the Respondent
to the Corporate Debtor was in the nature of Debt treated as Long
Term Loan and not as an Investment in the nature of Share Capital
or Equity. Thus the amount outstanding has all the trappings of the
Financial Debt under section 5 (8)(f) of the Code.

• Appeal was dismissed without Costs.



QUANTUM OF DEBT IS TO BE DECIDED
BY THE RP AND NOT EXACTLY TO BE
DECIDED BY ADJUDICATING AUTHORITY
WHILE DISPOSING OFF THE PETITION



Phoenix Arc Pvt. Ltd. Vs Sarbat Cotfab Pvt. 
Ltd. (NCLT- Chandigarh)

• The relevant portion is, I do not think that this aspect
should detain the Adjudicating Authority for an elaborate
discussion as the role of Adjudicating Authority is only to
ascertain the Existence of a default and not the exact
amount. In case of admission of the petition and
consequent appointment of the IRP, the Financial Creditor
has necessarily to file the claim which the IRP is to verify
and the IRP or RP as the case may be shall look into this
aspect as to whether interest is being charged contrary to
the principles laid down by the Hon’ble Supreme Court in
the Central Bank of India case (Supra) and to determine the
exact amount as per the binding law laid down by the Apex
Court.”



OVERRIDING EFFECT OF
INSOLVENCY & BANKRUPTCY CODE,
2016 ON OTHER LAWS



Surendra Kumar Joshi Vs Rei Agro Limited (NCLT-
KOL)&

SREI Infrastructure Finance Ltd. Vs Sterling SEZ &
Infrastructure Limited (NCLT-MUM)
It was held that Sec 238 of the IBC state that, “the provisions of this code
shall have effect, notwithstanding anything inconsistent therewith
contained in any other law for the time being in force or any instrument
having effect by virtue of any such law”

This authority has every power & jurisdiction to consider this aspect. In
any case the court established under PMLA Act being criminal court can
only decide whether the properties attached during investigation from
possession of the Corporate Debtor could be said to be the properties
acquired by them using proceeds of the crime. It is for this Tribunal to
decide as to how the properties and assets of the Corporate Debtor
under liquidation can be appropriated. The liquidator must get
possession of those properties attached by the Enforcement
Department, New Delhi. with this I pass following order:

The ED to handover the possession of attached properties out of the
Corporate Debtor under liquidation to the liquidator.



PMLA BEING DISTINCT FROM THOSE OF SARFAESI ACT & IBC, LATTER 
DO NOT PREVAIL OVER THE FORMER 

(Deputy Directorate Of Enforcement Vs Axis Bank & Ors)

• The Delhi High Court has held that the money laundering law, PMLA, prevails over
the Bankruptcy Act and insolvency code when it comes to attachment of properties
obtained as "proceeds of crime".

• The court said the Prevention of Money Laundering Act (PMLA), Recovery of Debt
and Bankruptcy Act (RDBA), Securitisation and Reconstruction of Financial Assets
and Enforcement of Securities Interest Act (SARFAESI Act) and Insolvency and
Bankruptcy Code (IBC) must co-exist and be enforced in harmony with the PMLA.

• "... (these laws) or such other laws must co-exist, each to be construed and
enforced in harmony, without one being in derogation of the other with regard to
the assets respecting which there is material available to show the same to have
been 'derived or obtained' as a result of 'criminal activity relating to a scheduled
offence' and consequently being 'proceeds of crime', within the mischief of PMLA,"
Justice R K Gauba said in a 105-page judgement.

• The court passed the verdict on a batch of appeals by the Enforcement Directorate
(ED) against the orders of PMLA appellate tribunal on the pleas of various banks.



Rotomac Global Pvt Ltd Vs Deputy 
Director, Directorate Of Enforcement 

• The Directorate of Enforcement exercising the
powers u/sec 5(1) of PMLA, 2002 attached the
properties provisionally lying in the name of
Corporate Debtor and its Directors being out of
“proceeds of crime”.

• Hon’ble NCLAT held that the Ex-Directors and
Shareholders of Corporate Debtor cannot be given
protection from PMLA, 2002 and such individual
cannot take advantage of sec 14 of IBC, 2016.



• PMLA, 2002 related to different fields of penal
action of “Proceeds of crime” and invokes
simultaneously with IBC, 2016 having No
Overriding effect of one act over the other
including IBC, 2016.

• Hence it was held that IBC, 2016 does not
override PMLA, 2002.



DEFINITION OF “FINANCIAL SERVICE” UNDER
SEC 3 (16) OF THE INSOLVENCY AND
BANKRUPTCY CODE, 2016 INCLUSIVE AND
NOT RESTRICTIVE



Housing Development Finance 
Corporation Ltd Vs RHC Holding Pvt Ltd

• NCLT had dismissed application by HDFC Ltd on the
ground that RHC Holding Pvt Ltd is a Non Banking
Financial Company and is rendering Financial Services
and is not covered under I&B Code, 2016.

• NCLAT dismissed the appeal filed by HDFC Holding that
the definition of Financial Services in Section 3(16) of
I&B code is Inclusive and is not Restricted to 9 services
mentioned in the said section.



STAGES OF WITHDRAWAL OF APPLICATION
UNDER IBC, 2016 AND LIQUIDATOR TO APPLY
FOR COMPROMISE AND ARRANGEMENT
UNDER SEC 230 OF COMPANIES ACT, 2013



Y. Shivram Prasad VS S. Dhanapal & 
Ors (NCLAT)

• A question came up as to at which stage the matter can be
settled between the parties under Applications made u/sec 7, 9
or 10 of IBC, 2016 and be withdrawn.
There are 3 stages:
1. Before Admission of application u/sec 7, 9 or 10.
2. After Settlement but before the Constitution of CoC in
exercise of inherent powers under Rule 11 of NCLT Rules, 2016
3. After Settlement and after the Constitution of CoC u/Sec 12A
with the approval of 90% voting share of CoC.



Section 391 of the Companies Act, 1956 has since been replaced by Section 230 of the Companies Act, 2013,
which is as follows:

230. Power to compromise or make arrangements with creditors and members
• (1) Where a compromise or arrangement is proposed—
• (a) between a company and its creditors or any class of them; or
• (b) between a company and its members or any class of them,
• the Tribunal may, on the application of the company or of any creditor or member of the company, or in the

case of a company which is being wound up, of the liquidator appointed under this Act or under the
Insolvency and Bankruptcy Code, 2016 as the case may be, order a meeting of the creditors or class of
creditors, or of the members or class of members, as the case may be, to be called, held and conducted in
such manner as the Tribunal directs.

• HON’BLE NCLAT HELD THAT IF THE MEMBERS OR CORPORATE DEBTOR OR CREDITORS
OR CLASS OF CREDITORS LIKE “FINANCIAL CREDITOR” OR “OPERATIONAL CREDITOR”
APPROACH THE COMPANY THROUGH LIQUIDATOR FOR COMPROMISE OR
ARRANGEMENT BY MAKING A PROPOSAL OF PAYMENT TO ALL THE CREDITORS, THE
LIQUIDATOR ON BEHALF OF THE COMPANY MAY MOVE AN APPLICATION U/SEC 230 OF
COMPANIES ACT, 2013 BEFORE THE ADJUDICATING AUTHORITY.



CAN A TRADE UNION BE CALLED AN
OPERATIONAL CREDITOR FOR THE PURPOSE
OF INSOLVENCY & BANKRUPTCY CODE, 2016
?



JK JUTE MILL MAZDOOR MORCHA VS JUGGILAL 
KAMLAPAT JUTE MILLS COMPANY LTD 

THROUGH DIRECTOR & ORS - SC

• The Apex Court decided the question whether a Trade Union could be
said to be an Operational Creditor for the purpose of IBC, 2016 ?

• It was held that filing Individual Petitions instead of One Consolidated
Petition by a Trade Union representing a number of workmen, would
be burdensome as each workman would have to pay Insolvency
Resolution Process Costs, Costs of Interim Resolution Professional,
Costs of Appointing Valuers etc under the provisions of IBC, 2016.

• Hon’ble SC held that Registered Trade Union which is formed for the
purpose of regulating the relations between workmen and their
employer can maintain a Petition as an Operational Creditor on behalf
of its members.



EFFECT OF MONEY PAID FOR SHARE
APPLICATION AND SHARES NOT
ALLOTED



Shakebuddin Irtebatuddin Khan Vs 
Qumruddin Faizi & Anr - NCLAT

• The Petition for money paid for Application of Shares wherein
Shares were not Alloted was filed by the Financial Creditor U/Sec 7
of IBC, 2016 and was Admitted by NCLT, Mumbai Bench and further
challenged in NCLAT.

• The Financial Creditor relied on Sec 42(6) of the Companies Act,
2013 which provides that where A Company making an Offer or
Invitation under this Section shall allot its Securities within 60 Days
from the Date of Receipt of Application Money for such Securities
and if the Company is not able to allot the Securities within that
period, it shall repay the Application money to the Subscribers
within 15 Days from the date of completion of 60 Days, and if the
Company fails to repay the Application within the aforesaid period
it shall be liable to repay that Money with Interest at the rate 12%
per annum from the expiry of 60th Day.



• In NCLAT, The Appellant submitted that the Respondent
Qumruddin Faizi was a Shareholder of Corporate Debtor
and does not come within the meaning of “Financial
Creditor” U/Sec 5(7) r/w Sec 5(8) of IBC, 2016 as the
Amount was deposited as Loan without Interest and thus
does not come within Clause a of Sec 5(8) of IBC. Therefore
in absence of any claim, no Default can be alleged.

• The Respondent submitted that he comes within the
meaning of “Financial Creditor” and the Amount disbursed
was for a consideration of ‘Time Value for Money’ and The
Corporate Debtor had also shown the said Amount as ‘Loan
Liability’ in its books.

• Hon’ble NCLAT did not interfere with the Order of NCLT and
the Appeal was Dismissed without Costs.



HON’BLE SC EXERCISED POWERS UNDER
ARTICLE 142 OF CONSTITUTION OF INDIA TO
ENABLE SETTLEMENT BETWEEN THE PARTIES
AFTER ADMISSION



Uttara Foods & Feeds Pvt Ltd Vs Mona 
Pharmachem - SC

• The Matter was settled amicably between the
Parties.

• The Apex Court earlier in its Order observed
that in view of Rule 8 of I & B (Application to
Adjudicating Authority) Rules, 2016, the
Hon’ble NCLAT could not avail the inherent
powers recognised by Rule 11 of NCLAT Rules,
2016 to allow a compromise to take effect
after admission of Insolvency Petition.



• Hon’ble Supreme Court utilized the powers
under Article 142 of the Constitution of India
in order to take the settlement between the
parties on record and set aside the order of
NCLAT.



PROCEEDINGS BEFORE NCLT TO BE
BASED ON PRINCIPLES OF NATURAL
JUSTICE



Sree Metaliks Limited & Anr Vs Union 
of India & Anr (Calcutta HC)

• A person cannot be condemned unheard. Where a statute
is silent on the right of hearing and it does not in express
terms, oust the principles of natural justice, the same can
and should be read into in. When the NCLT receives an
application under Section 7 of the Code of 2016, therefore,
it must afford a reasonable opportunity of hearing to the
corporate debtor as Section 424 of the Companies Act,
2013 mandates it to ascertain the existence of default as
claimed by the financial creditor in the application.

• The proceedings before the NCLT are adversarial in nature.
Both the sides are, therefore, entitled to a reasonable
opportunity of hearing based on the Principles of Natural
Justice.

https://ibclaw.in/section-7-initiation-of-corporate-insolvency-resolution-process-by-financial-creditor-chapter-ii-corporate-insolvency-resolution-processcirp-part-ii-insolvency-resolution-and-liquidation-for-corpor/


PRE EXISTENCE OF DISPUTE IN RELATION 
TO GOODS UNFIT FOR CONSUMPTION



Ravindran Sivamani & Anr Vs M/s. 
Real Soya Enterprises & Ors - NCLAT

• Operational Creditor had sent notice u/s 8 of IBC to Corporate
Debtor. Corporate Debtor contended that it had not ever received
any notice but had received some irrelevant papers.

• NCLT Chandigarh Branch had Admitted the application filed by
Operational Creditor u/s 9 of IBC.

• NCLAT accepted the contention of the Corporate Debtor that their 
was pre - existing dispute as it had informed the Operational 
Creditor that the material supplied by them was not fit for human 
Consumption.

• Hence Hon’ble NCLAT admitted the Appeal and set aside order of
NCLT, Chandigarh Bench



Hemang Phophalia Vs The Greater 
Bombay Co Operative Bank Ltd & Ors 

- NCLAT
• Greater Bombay Bank filed an application u/s 7 of IBC against Penguin Umbrella Works Pvt Ltd before NCLT 

and the same was admitted.

• Appeal was preferred by ex director on following grounds: 

name of the ‘Corporate Debtor’ was struck-off from the Register of the Companies under Section 248 of 
the Companies Act, 2013, therefore, the application under Section 7 against non-existent Company is not 
maintainable.

• Question arises for consideration is whether an application under Section 7 or 9 for initiating ‘Corporate 
Insolvency Resolution Process’ is maintainable against a Company/ ‘Corporate Debtor’, if the name of the 
Company/ ‘Corporate Debtor’ is struck-off from the Register of the Companies.

• NCLAT held that the Adjudicating Authority who is also the Tribunal is empowered to restore the name of 
the Company and all other persons in their respective position for the purpose of initiation of ‘Corporate 
Insolvency Resolution Process’ under Sections 7 and 9 of the I&B Code based on the application, if filed by 
the ‘Creditor’ (‘Financial Creditor’ or ‘Operational Creditor’) or workman within twenty years from the 
date the name of the Company is struck off under sub-section(5) of Section 248. In the present case, 
application under Section 7 having admitted, the ‘Corporate Debtor’ and its Directors, Officers, etc. 
deemed to have been restored in terms of Section 252(3) of the Companies Act.



NCLT HAS POWERS TO ENTERTAIN
PETITION UNDER SEC 59 OF THE
COMPANIES ACT, 2013



MAIF INVESTMENT INDIA PTE LTD VS 
M/S IND-BARATH POWER INFRA LTD 

& ORS - NCLT

• THE QUESTION ARISED IF NCLT HAD POWERS TO ENTERTAIN PETITION U/SEC
59 OF COMPANIES ACT, 2013.

• HON’BLE NCLAT HELD THAT HERE THERE WERE NO COMPLEX QUESTIONS
INVOLVED BUT EVEN IF THERE WERE ANY COMPLEX QUESTIONS INVOLVED,
THE SAME COULD BE DECIDED BY NCLT.

• NCLT WHICH EXERCISED WIDEST POSSIBLE POWERS IN MATTERS U/SEC 241-
242 OF COMPANIES ACT, 2013, WHICH EVEN OTHERWISE IS EXPECTED TO
KEEP INTEREST OF THE COMPANY IN FOREFRONT, CANNOT BE TREATED AS
UNEQUIPPED ONLY BECAUSE THE PETITION IS U/SEC 59 OF THE ACT.

• IT WAS FURTHER HELD THAT WITH THE CHANGE OF LAW, NOW UNDER SEC 59
OF THE ACT, NCLT CAN DEAL WITH RECTIFICATION AND ALL QUESTIONS
INCLUDING INCIDENTAL AND PERIPHERAL QUESTIONS RAISED WITH REGARD
TO RECTIFICATION FOR THE PURPOSE OF DECIDING LEGALITY OF
RECTIFICATION.



Pawan Jaggi & Ors Vs ROC Delhi & 
Haryana - NCLAT

• Important Judgement of NCLAT on Section 252 of 
Companies Act 2013. The ROC has struck off the name of 
the company on the ground that it was not carrying in 
business in preceding two years.
The company was carrying its business till 1999. One of the 
Director had removed machineries and raw material worth 
Rs 2 crores and had also transferred company’s car in his 
own name. Company’s Land was also acquired by Govt and 
proceedings for award of higher compensation was also 
pending.

• Considering above facts , NCLAT set aside order of NCLT and 
directed ROC to restore the name of the company within 
one month.



Basant Kumar Berlia & Ors Vs ROC, 
West Bengal & Ors - NCLAT

• Hon’ble NCLAT held that the ROC cannot strike Off the name of the
Company unless satisfied that a provision has been made for the
realisation of all amount due to the company and for the payment or
discharge of its liabilities and obligations by the Company.

• As Per Sec 248 (6) of Companies Act, 2013, The Registrar, before passing
an order under sub-section (5), shall satisfy himself that sufficient
provision has been made for the realisation of all amount due to the
company and for the payment or discharge of its liabilities and obligations
by the company within a reasonable time and, if necessary, obtain
necessary undertakings from the managing director, director or other
persons in charge of the management of the company:
Provided that notwithstanding the undertakings referred to in this sub-
section, the assets of the company shall be made available for the
payment or discharge of all its liabilities and obligations even after the
date of the order removing the name of the company from the register of
companies.


