CS as Arbitrators: Moving to the Judicial Side

Company Secretaries are trained to maintain impartiality and confidentiality — key attributes for an
effective arbitrator. Their role in a company inherently involves balancing various interests and
ensuring that all actions comply with legal and ethical standards. This impartiality is crucial in
arbitration, where unbiased decision-making is paramount. Their expertise in maintaining
confidentiality further enhances their suitability, as arbitration proceedings often involve sensitive
corporate information that needs to be protected from public disclosure.
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INTRODUCTION

n the dynamic world of corporate governance and

compliance, the role of a Company Secretary (CS)

is continuously evolving. Traditionally seen as

guardians of corporate compliance and governance,

Company Secretaries are now expanding their
horizons into the realm of arbitration, stepping into roles
that blend their expertise in law, ethics, and corporate
affairs. This shift is not just a natural progression but
a necessary adaptation to the complexities of modern
business disputes.

Arbitration, an alternative dispute resolution method, has
gained prominence due to its efficiency, confidentiality,
and flexibility compared to traditional court litigation. It
involves the resolution of disputes outside the courts, where
the parties to a conflict agree to be bound by the decision
of an impartial arbitrator. This method is particularly
beneficial in the corporate world, where swift and
discreet resolutions are often preferred. Here, Company
Secretaries are finding their niche, leveraging their deep
understanding of corporate laws and governance.

Company Secretaries are trained to maintain impartiality
and confidentiality — key attributes for an effective
arbitrator. Their role in a company inherently involves
balancing various interests and ensuring that all actions
comply with legal and ethical standards. This impartiality
is crucial in arbitration, where unbiased decision-making is
paramount. Their expertise in maintaining confidentiality
further enhances their suitability, as arbitration
proceedings often involve sensitive corporate information
that needs to be protected from public disclosure.
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But it doesn’t stop there. Recognizing the latent potential
within the CS community, the Institute of Company
Secretaries of India (ICSI) has taken proactive steps.
Picture this: specialized training programs, akin to honing
the skills of legal ninjas, are being crafted and delivered.
These programs are not just about skimming through legal
jargon; theyre about equipping CS with the necessary
tools and techniques to navigate the intricate terrain of
arbitration with finesse.

Inaddition to their legal and regulatory expertise, Company
Secretaries bring a practical perspective to arbitration.
Their day-to-day involvement in corporate governance
issues means they understand the practical implications of
business decisions and disputes. This practical insight can
lead to more effective and pragmatic resolutions, aligning
with the business realities of the disputing parties.

However, the transition from a traditional compliance
role to a judicial one is not without challenges. Company
Secretaries must continuously update their knowledge
and skills to stay relevant in the arbitration landscape.
This includes understanding the latest legal precedents,
mastering negotiation techniques, and developing a deep
understanding of arbitration procedures. Continuous
professional development and a proactive approach to
learning are essential in this regard.

The evolving role of Company Secretaries in arbitration
represents a significant opportunity for these professionals
to enhance their career prospects while contributing to
more effective dispute resolution in the corporate sector.
As they embrace this judicial side, Company Secretaries
are not only expanding their professional boundaries but
also reinforcing the importance of ethical governance and
compliance in business. This evolution is a testament to
their versatility and indispensability in the ever-changing
corporate world.

REGULATORY LANDSCAPE FOR COMPANY
SECRETARIES IN ARBITRATION

The regulatory landscape for Company Secretaries (CS)
in arbitration is shaped by a combination of statutory
provisions, professional guidelines, and market practices.
As professionals who are already well-versed in the
complexities of corporate law and governance, Company
Secretaries are increasingly recognized as suitable
arbitrators in the business world. The legal framework in
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India, particularly the Arbitration and Conciliation Act,
1996, plays a pivotal role in this context, alongside the
initiatives taken by the Institute of Company Secretaries
of India (ICSI).

Under this Act, arbitrators can be appointed by mutual
agreement of the parties involved in the dispute. This
flexibility allows for the appointment of professionals like
Company Secretaries who possess the necessary expertise
in corporate law and governance.

One practical example of a Company Secretary serving as
an arbitrator can be seen in disputes related to shareholder
agreements. Consider a scenario where a dispute arises
between shareholders in a mid-sized company regarding
the interpretation of certain clauses in their shareholder
agreement. The shareholders decide to resolve the matter
through arbitration rather than going to court. Given the
complexity of the corporate governance issues involved,
they agree to appoint a CS as the arbitrator. The CS, with
their deep understanding of corporate structures, statutory
requirements, and shareholder rights, is able to dissect the
nuances of the agreement and deliver a balanced, legally
sound decision.

In addition to statutory provisions and professional
guidelines, market practices also influence the role of
Company Secretaries in arbitration. There is a growing
recognition in the corporate sector of the value that
Company Secretaries bring to the arbitration process.
Their dual expertise in law and business provides a
unique perspective that can facilitate fair and pragmatic
resolutions. Companies are increasingly including
clauses in their contracts that specifically allow for the
appointment of Company Secretaries as arbitrators in case
of disputes.

However, this evolving role is not without its challenges.
Company Secretaries must stay abreast of ongoing
developments in arbitration law and practice. Continuous
professional development is crucial, and so is gaining
practical experience in arbitration proceedings.
Networking with legal professionals and participating in
arbitration forums can also enhance their capabilities and
credibility as arbitrators.

UNDERSTANDING THE ARBITRATION AND
CONCILIATION ACT, 1996

The Arbitration and Conciliation Act, 1996, is a landmark
piece of legislation in India that revolutionized the way
disputes are resolved outside the traditional court system.
This Act not only modernized the arbitration process in
India but also aligned it with international standards,
making India a more arbitration-friendly jurisdiction.
Understanding this Act s crucial for professionals involved
in dispute resolution, including Company Secretaries, legal
practitioners, and business leaders.

One of the key features of the Arbitration and Conciliation
Act, 1996, is its emphasis on party autonomy. This means
that the parties involved in a dispute have significant
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freedom to choose how they want their arbitration to
be conducted. They can decide on the procedure, the
rules to be followed, and even select the arbitrators.
This flexibility is particularly beneficial for complex
commercial disputes where specialized knowledge
is required. For example, in a dispute involving
intricate financial transactions, parties can appoint
an arbitrator with expertise in finance, ensuring that
the nuances of the case are properly understood and
adjudicated.

A lesser-known fact about the Act is its provision for “fast
track” arbitration. Introduced to speed up the resolution
process, fast track arbitration allows parties to agree to
a streamlined procedure with a shorter timeline. Under
this provision, the dispute is decided, based on written
submissions, with minimal or no oral hearings. The
arbitrator is required to make an award within six months
from the date, the tribunal is constituted. This feature is
particularly advantageous for businesses seeking quick
resolutions to their disputes, thereby saving time and
resources.

The Act also incorporates provisions from the UNCITRAL
(United Nations Commission on International Trade Law)
Model Law on International Commercial Arbitration,
which ensures that Indian arbitration laws are in harmony
with global best practices. This alignment has made
India a more attractive destination for international
arbitration, encouraging foreign companies to include
arbitration clauses in their contracts with Indian
parties.

NAVIGATING ARBITRATION: THE NEW
FRONTIER FOR CS PROFESSIONALS

The role of Company Secretaries (CS) is evolving rapidly,
and one of the most exciting new frontiers for these
professionals is arbitration. As companies seek faster,
more confidential ways to resolve disputes, arbitration has
become a preferred method, offering an alternative to the
lengthy and often public litigation process. For Company
Secretaries, this shift represents a significant opportunity
to leverage their expertise in corporate governance and
legal compliance in a new and impactful way.

This method is particularly advantageous in the corporate
world because it offers confidentiality, speed, and
flexibility. Unlike court proceedings, which are public
and can drag on for years, arbitration is private and
can be tailored to fit the needs of the disputing parties.
This is where Company Secretaries come in, equipped
with the skills and knowledge to serve as effective
arbitrators.

One unknown fact about arbitration is its historical
roots. While arbitration might seem like a modern
solution, it actually dates back thousands of years. Ancient
civilizations, including those in Greece and Rome, used
arbitration to resolve commercial disputes. In India,
too, arbitration has a long history, with ancient texts
describing how disputes were resolved by local elders or
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community leaders. This historical context underscores
the enduring value of arbitration as a tool for resolving
conflicts.

For CS professionals, navigating this new frontier
involves understanding both the legal framework and the
practical applications of arbitration. The Arbitration and
Conciliation Act, 1996, which governs arbitration in India,
provides the necessary legal structure. This Act outlines
the procedures for arbitration, including how arbitrators
are appointed, the conduct of arbitration proceedings,
and the enforcement of arbitral awards. It is crucial for
Company Secretaries to familiarize themselves with these
provisions to effectively serve as arbitrators.

A practical example of a CS professional excelling in
arbitration can be found in the resolution of a complex
merger dispute. Imagine two companies merging,
only to face disagreements over the valuation of assets
and the integration of management teams. Instead
of a protracted legal battle, they opt for arbitration
and appoint a CS as the arbitrator. The CS, drawing
on their comprehensive understanding of corporate
finance, governance, and compliance, facilitates a fair
and efficient resolution. Their expertise ensures that
the decision is grounded in sound corporate principles,
satisfying both parties and preserving their business
relationship.

Another lesser-known fact about arbitration is the concept
of “arbitration-friendly” jurisdictions. Some regions actively
promote themselves as ideal locations for arbitration due
to their supportive legal frameworks, availability of skilled
arbitrators, and established arbitration centres. Singapore,
for example, has become a global hub for arbitration, with
the Singapore International Arbitration Centre (SIAC)
being highly regarded. Similarly, India is making strides to
position itself as a favourable arbitration destination, with
the Mumbai Centre for International Arbitration (MCIA)
emerging as a key player.

As arbitrators, Company Secretaries are called upon
to resolve disputes impartially and efficiently. Here, we
explore the essential skills that make them effective in this
role, while uncovering some lesser-known aspects of their
capabilities.

LEGAL PROFICIENCY AND KNOWLEDGE
OF ARBITRATION LAW

A fundamental skill for any arbitrator is a deep
understanding of the legal framework governing
arbitration. For Company Secretaries, this includes
proficiency in the Arbitration and Conciliation Act,
1996, which outlines the procedures and principles
of arbitration in India. Beyond just knowing the law,
CS professionals are adept at applying it in various
contexts, ensuring that arbitration proceedings comply
with statutory requirements. Their legal training also
equips them to draft precise arbitration agreements,
an often overlooked but critical aspect of the
arbitration process.
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expertise,

In addition to their legal and regulatory
Company Secretaries
practical perspective to arbitration. Their day-
to-day involvement in corporate governance
issues means they understand the practical
implications of business decisions and disputes.
This practical insight can lead to more effective
and pragmatic resolutions, aligning with the
business realities of the disputing parties.

bring a
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Corporate
Governance
Expertise

Company  Secretaries are the
custodians of corporate governance
within organizations. This expertise
is invaluable in arbitration, especially
in disputes involving complex
corporate structures, shareholder
rights, or compliance issues. Their
ability to navigate and interpret
governance frameworks ensures that
decisions are not only legally sound
but also align with best practices
in corporate management. This
governance perspective is a unique
asset, setting them apart from other
legal professionals who may not have
the same depth of experience in
corporate operations.

Impartiality and
Ethical Integrity

Arbitration hinges on the impartiality
of the arbitrator. Company Secretaries,
by virtue of their professional role,
are trained to maintain neutrality
and uphold high ethical standards.
Their daily responsibilities often
involve balancing conflicting
interests and ensuring fair treatment
of all stakeholders, which translates
seamlessly into their role as
arbitrators. This ethical grounding
helps to build trust with parties
involved in the dispute, fostering a
fair and unbiased resolution process.

Analytical and
Problem-Solving
Skills

Arbitration  requires a  keen
analytical mind to dissect the facts
of a case, understand the nuances
of the dispute, and identify the
most equitable solutions. Company
Secretaries are adept at analysing
complex information and making
informed decisions. Their problem-
solving skills, honed through years
of handling corporate issues, enable
them to devise creative solutions that
satisfy all parties. This capability is
particularly crucial in arbitration,
where innovative resolutions can
often prevent prolonged litigation.
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Effective
Communication
and Negotiation
Skills

Clear and effective communication
is essential in arbitration. Company
Secretaries are skilled communicators,
able to articulate complex legal and
business concepts in a way that is
easily understood by all parties.
This skill is critical in explaining
arbitration procedures, the reasoning
behind decisions, and facilitating
discussions between disputing parties.
Additionally, their negotiation skills
are invaluable in achieving settlements
that are agreeable to all involved,
reducing the need for protracted

arbitration processes.
Attention to Arbitration  involves  meticulous
Detail and attention to detail, from reviewing
Organizational documents to drafting awards.
Skills Company Secretaries, accustomed
to managing corporate records
and ensuring compliance, possess
exceptional organizational skills. This
attention to detail ensures that all
aspects of the arbitration process are
handled with precision, minimizing
errors and ensuring thorough
examination of the issues at hand.
Emotional An often underappreciated skill in
Intelligence and arbitration is emotional intelligence.
Interpersonal Company Secretaries, through their
Skills interaction with diverse stakeholders,

develop strong interpersonal skills
and emotional intelligence. These
abilities help them in manage the
interpersonal dynamics of arbitration,
understanding the emotions and
motivations of the parties involved,
and facilitating a more harmonious
resolution process.

Unknown Fact:
The Versatility of
CS Training

An interesting and lesser-known fact
is that the training and certification
programs offered by the Institute
of Company Secretaries of India
(ICSI) include modules on conflict
resolution and mediation, in addition
to arbitration. This comprehensive
approach ensures that Company
Secretaries are well-rounded dispute
resolution  professionals, capable
of handling a variety of conflict
scenarios with finesse.

WHY CS PROFESSIONALS ARE SUITED
FOR ARBITRATION?

1. Legal Expertise: CS professionals are well-versed in
company law and other relevant legal frameworks,
making them capable of understanding and resolving

intricate legal disputes.

2. Attention to Detail: Their role requires precision and
athorough understanding of regulatory requirements,

which are crucial traits for an arbitrator.
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Neutrality and Fairness: CS professionals are trained
to act impartially and uphold high ethical standards,
aligning perfectly with the demands of arbitration.

Effective Communication: Their ability to draft
detailed reports and communicate complex issues
clearly is vital in arbitration proceedings.

STEPS FOR CS PROFESSIONALS TO
TRANSITION INTO ARBITRATION

1.

Specialized Training:

Embarking on a career in arbitration requires a
solid foundation of knowledge and skills. Enrolling
in arbitration and mediation courses provided by
recognized institutions serves as the first step towards
building this foundation. These courses offer a blend
of theoretical insights and practical techniques,
equipping aspiring arbitrators with the essential tools
needed to navigate complex disputes effectively.

Imagine yourself immersed in a classroom setting,
engaging in lively discussions about arbitration
principles and strategies. These courses often feature
experienced practitioners as instructors, offering
valuable real-world perspectives and insights. Through
interactive learning sessions and case studies, you’'ll
not only grasp the theoretical underpinnings of
arbitration but also develop practical problem-solving
skills essential for success in the field.

Certification:

Certifications from reputable bodies such as the Indian
Council of Arbitration (ICA) or the International
Chamber of Commerce (ICC) are invaluable assets
for aspiring arbitrators. These certifications serve
as a testament to your expertise and proficiency in
arbitration practices, bolstering your credibility in the
eyes of clients and stakeholders.

Picture yourself proudly displaying your certification,
symbolizing your commitment to excellence in
arbitration. Attaining such recognition not only
enhances your professional reputation but also
opens doors to a myriad of opportunities in the
field. Whether you aspire to work independently or
join established arbitration firms, having the right
certifications can significantly elevate your prospects
and set you apart from the competition.

NETWORKING

In the dynamic world of arbitration, networking is
key to staying abreast of industry trends and forging
valuable connections. Joining professional networks and
arbitration forums provides a platform for interaction with
peers, mentors, and industry experts. These interactions
offer invaluable insights, career guidance, and potential
collaboration opportunities.

Envision yourself attending networking events and
seminars, engaging in meaningful conversations with
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seasoned arbitrators and fellow CS professionals. Through
active participation in these forums, you’ll not only expand
your knowledge base but also cultivate relationships that
can prove instrumental in your professional journey.
From learning about upcoming arbitration opportunities
to seeking mentorship from established practitioners,
networking opens doors to a world of possibilities.

3. Practical Experience:

Acquiring practical experience is essential for honing
your arbitration skills and building credibility in
the field. Start by taking on smaller arbitration
cases or assisting seasoned arbitrators to gain first-
hand exposure to the arbitration process. While
these initial experiences may seem daunting, they
provide invaluable learning opportunities and lay the
groundwork for future success.

Imagine yourself stepping into the role of an arbitrator
for the first time, applying the knowledge and skills
acquired through training and certification. As you
navigate through the intricacies of real-world disputes,
each case presents a unique learning opportunity,
allowing you to refine your arbitration techniques
and decision-making prowess. With each successful
resolution, your confidence grows, paving the way for
more significant challenges and accomplishments in
your arbitration career.

CHALLENGES AND SOLUTIONS

Arbitration, despite being a highly effective dispute
resolution mechanism, comes with its own set of practical
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challenges. Navigating these challenges requires careful
planning, strategic thinking, and a proactive approach.
Let’s explore some common practical challenges in
arbitration proceedings and strategies to overcome
them:

1. Procedural Complexity:

Arbitration proceedings can be complex, involving
various procedural steps and legal requirements.
Navigating through these complexities requires
meticulous planning and coordination. To overcome this
challenge:

*  DPreparation is Key: Thoroughly review the arbitration
agreement, procedural rules, and applicable laws
before commencing the proceedings. Develop a clear
roadmap outlining the procedural steps and timelines.

* Engage Expert Assistance: Seek guidance from
experienced arbitrators, legal counsel, and procedural
experts to ensure compliance with procedural
requirements.

2. Evidence Collection and Presentation

Gathering and presenting evidence effectively is crucial for
building a compelling case in arbitration. However, parties
may encounter challenges in obtaining and presenting
relevant evidence. To address this:

e Early Evidence Gathering: Initiate the process of
evidence collection as soon as the dispute arises.
Preserve documentary evidence, secure witness
statements, and gather expert opinions promptly.
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e Strategic DPresentation: Organize and present
evidence in a clear and persuasive manner. Utilize
technology-assisted tools for effective presentation,
such as multimedia exhibits and electronic document
management systems.

3. Cost Considerations:

Arbitration proceedings can be costly, involving
fees for arbitrators, legal representation, and
administrative expenses. Managing costs effectively
is essential for parties, especially smaller businesses
or individuals. Strategies to mitigate costs
include:

*  Budgetary Planning: Develop a realistic budget for
arbitration expenses and monitor costs throughout the
proceedings. Consider alternative fee arrangements,
such as fixed fees or capped billing, with legal counsel
and arbitrators.

e Efficient Case Management: Streamline procedural
steps and avoid unnecessary delays to minimize the
duration of the arbitration process. Opt for expedited
procedures where feasible, especially for simpler
disputes.

4. Enforcement of Awards

Obtaining and enforcing arbitral awards can pose
challenges, particularly in cross-border disputes.
Ensuring the enforceability of awards requires careful
consideration and proactive measures. To address
this:

*  Selecting Enforceable Forums: Choose arbitration
forums and jurisdictions with robust legal frameworks
for the enforcement of arbitral awards. Consider
factors such as the New York Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards.

* Drafting Enforceable Awards: Craft arbitration
awards meticulously, ensuring clarity and specificity
in the directives issued. Include provisions for the
enforcement of awards in accordance with applicable
laws and conventions.

5. Maintaining Neutrality and Impartiality
Arbitrators are expected to maintain neutrality

and  impartiality  throughout the proceedings,
but challenges may arise due to inherent

biases or conflicts of interest. To wuphold these
principles:
e Transparent Disclosures: Require arbitrators

to disclose any potential conflicts of interest or
relationships that may compromise their neutrality.
Parties should have the opportunity to object to
arbitrators based on such disclosures.
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* Appointment of Neutral Arbitrators: Opt for a
panel of arbitrators or appoint a neutral arbitrator
agreed upon by both parties to minimize the risk
of bias.

By proactively addressing these practical challenges
and implementing effective strategies, parties can

navigate arbitration proceedings with confidence
and achieve outcomes that are fair, efficient, and
enforceable.

In2024, therole of Company Secretaries (CS) as arbitrators has
evolved into a pivotal component of the corporate dispute
resolution landscape. With their expertise in corporate
governance, legal compliance, and ethical standards, CS
professionals have seamlessly transitioned into the realm
of arbitration, offering impartiality, confidentiality, and
practical insight to the resolution process.

In a world where disputes can quickly escalate into legal
battlegrounds, CS armed with arbitration expertise are
akin to skilled navigators steering ships through stormy
seas. They bring a unique blend of corporate governance
acumen and legal prowess to the table, ensuring that
disputes are not just resolved, but resolved efficiently and
fairly.

So, next time you think of arbitration, dont just
think of lawyers in courtrooms. Think of Company
Secretaries, donning the hat of arbitrators, armed
with the knowledge and skills to resolve disputes with
precision and finesse. Thanks to the Arbitration and
Conciliation Act of 1996 and the forward-thinking
initiatives of ICSI, the stage is set for CS to shine as
arbitrators in the ever-evolving landscape of dispute
resolution.

Through practical examples and unknown facts about
arbitration law, it’s evident that CS bring unique value to
arbitration proceedings, facilitating fair and pragmatic
resolutions in complex corporate disputes. As businesses
increasingly recognize the advantages of arbitration
and the expertise of CS professionals, the future of CS
as arbitrators looks promising, contributing to a more
efficient, effective, and ethical corporate governance
landscape in India and beyond.
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